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Community  of  Property  and  the  Family 
in  New  Mexico 


There  is  dissatisfaction  in  some 
quarters  with  the  community  prop- 
erty system.  This  may  be  part  of  the 
undercurrent  of  discontent  running 
through  the  entire  field  of  marital 
property  ownership.  Then  again,  the 
unrest  may  be  positive  evidence  of 
a  renewed  interest  in  family  law  by 
lawyers  and  non-lawyers  alike.  What- 
ever its  origin,  the  tide  of  concern 
should  be  welcomed.  For  in  this  mid- 
twentieth  century  many  of  the  states 
are  living  under  an  unwieldy  com- 
bination of  piece-meal  nineteenth 
century  legislation  and  case  law 
which  is  largely  of  feudal  genesis. 
The  Married  Women's  Acts  date 
from  a  time  when  only  about  4.6% 
of  all  married  women  were  gainfully 
employed,  as  compared  with  27%  to- 
day; *  when  there  were  few  state  in- 


come and  estate  taxes  and  no  Fed- 
eral income  taxes:  when  there  were 


1.  The  principal  Married  Women's  Act 
was  passed  in  New  Mexico  in  1897.  See: 
COMPILED  LAWS  OF  1897,  §2685(8):  "A 
married  woman  shall  sue  and  be  sued  as  if 
unmarried,"  N.M.  STAT.  ANN.  (1953) 
§21-6-6.  See  also:  COMPILED  LAWS  OF 
1897,  §1509-1513  (protecting  the  separate 
ownership  of  property  by  married  women 
but  still  requiring  husbands  to  join  in  any 
conveyance  (§1510  and  3950);  N.M.  LAWS, 
1889,  Ch.  36,  §19,  N.M.  LAWS  1884,  Ch.  14, 
§1;  Cf.  COMPILED  LAWS  OF  1865,  Ch.  44, 
§9  (passed  Jan.  12,  1852)  requiring  hus- 
bands to  join  in  conveyances. 

For  a  summary  of  views  on  family  law  in 
those  times,  see  PROCEEDINGS  OF  THE 
NEW  MEXICO  BAR  ASSOCIATION, 
THIRD  ANNUAL  SESSION,  1888,  p.  23, 
24,  26. 

"The  first  authentic  domestic  relation 
occurred  in  the  Garden  of  Eden,  under 
peculiar  circumstances  and  a  fig  tree;  and 
has  continued  substantially  the  same,  with 


different  parties  and  under  varying  cir- 
cumstances, down  to  the  present,  with  no 
immediate  prospects  of  its  falling  into 
"desuetude."  The  statutes  governing  the 
relation  at  that  time  were  few,  but  ex- 
plicit, the  common  law  was  not  known; 
pin  money  and  dower  were  not  invented, 
dotal  and  acquest  property  came  after- 
wards, all  property  was  shared  equally, 
and  each  was  liable  for  the  torts  of  the 
other,  as  shown  by  the  apple  incident, 
which  I  trust  is  familiar  to  all  of  us. 

This  simple  code  worked  admirably, 
until  other  elements  such  as  children  and 
grandchildren  were  introduced.  And  the 
journey  of  Cain  to  the  Land  of  Nod  in- 
troduced still  another  factor  in  the  do- 
mestic economy  of  that  time.  Fortunately 
there  were  no  ancestors  or  ascendants  to 
complicate  matters,  but  even  without 
them  the  ordinary  domestic  relations  be- 
fore Solomon's  time  were  very  intricate; 
and  with  him  and  his  peculiar  view  of 
the  domestic  relation  it  became  so  in- 
volved that  it  was  necessary  to  make  laws 
regulating  them,  and  there  arose  a  multi- 
tude of  varying  statutes  in  all  civilized 
countries  upon  this  subject  .  .  . 

The  personal  and  property  rights  of  a 
married  woman  are  in  a  sadly  muddled 
condition.  The  confusion  which  existed 
under  the  Compiled  Laws  of  1884,  was 
worse  confounded  by  the  Acts  of  1887, 
and  in  order  to  harmonize  the  two  or 
make  either  one  intelligible,  further  leg- 
islation is  necessary.  This  is  one  of  the 
most  important  changes  necessary  in  our 
laws  in  order  to  bring  them  into  harmony 
with  the  legislation  in  other  parts  of  the 
Union.  It  is  to  be  hoped  that  this  associ- 
ation will  be  prompt  to  act  and  prepare 
a  suitable  bill  to  be  presented  and 
urged  upon  the  next  legislature.  .  .  ." 
Edward  L.  Bartlett,  Esq.,  Secretary  of  the 
Association. 

The  United  States  Census  for  1890  indi- 
cates that  about  19.0%  of  all  women  in  the 
United  States  were  gainfully  employed  out- 
side the  home.  The  figure  for  New  Mexico 
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no  autos  and  insurance  law  was  a 
big  city  specialty;  when  social  secur- 
ity was  unknown  and  the  population 
was  predominantly  rural.2 


at  that  date  was  8.7%.  In  the  entire  coun- 
try in  the  same  year,  4.6%  of  all  married 
women  were  gainfully  employed.  In  1920,  a 
generation  later,  this  figure  was  9.9%.  In 
1950  four  and  one-half  times  as  many 
women  were  working  as  in  1890.  In  1890 
two  out  of  every  ten  women  worked  out- 
side the  home.  In  1920  two  out  of  nine 
women  (all  women  fourteen  or  over)  were 
married  and  one  married  woman  in  eleven 
was  working.  In  1950  three  out  of  every 
ten  women  were  working.  But  more  signifi- 
cant is  that: 

"Since   1940   there  has   been   almost  a 
complete   reversal   in   the   proportion   of 
single  and  married  women  in  the  woman 
labor  force.  Single  women  in  1940  made 
up  almost  half  of  the  total  number  of 
working    women    whereas    in    1952    they 
were    less    than    one-third.    For    married 
women  this  ratio  has  been  fully  reversed; 
they  now  make  up  more  than  half  of  the 
woman  labor  force  whereas  in  1940  they 
were  only  one-third.  One  reason  for  this 
is  that  the  proportion  of  married  women 
in    the   population   has   increased,   while 
that  of  single  women  has  decreased.  But 
it  is  also  true  that  a  higher  proportion  of 
women  who  are  married  are  working  out- 
side the  home  today  than  in  1940.  Of  all 
married    women,    27%    are   now   in    the 
labor  force,  a  proportion  as  high  as  that 
reached  at  the  peak  of  World  War  II  and 
higher  by  ten  points  than  the  proportion 
of  married  women  who  were  working  out- 
side the  home  in   1940."   The  Status  of 
Women   in   the   United  States,  Women's 
Bureau  Bulletin  249  (1953)  U.S.  Dep't.  of 
Labor,  p.  8;  See  also:  Women  in  Gainful 
Occupations,    1870-1920,    Census    Mono- 
graph IX,  by  Joseph  A.  Hill,  Department 
of  Commerce  (1929),  Ch.  IX,  p.  75. 
In  New  Mexico  in  1950  there  were  229,900 
persons  fourteen  or  over  in  the  labor  force. 
This  was  33.7%  of  the  total  state  popula- 
tion. Of  this  number  of  229,900,  178,951,  or 
76.7%    were  males  and   50,979,   or   22.9%, 
were  females.   1950   Census  of  Population, 
Vol.  II,  Characteristics  of  the  Population, 
Part   31,   New  Mexico.  Table  26.   Govern- 
ment Printing  Office. 

2.  According  to  the  1890  Census,  through- 


Although  this  summary  contem- 
plates a  review  of  some  of  the  visible 
forces  which  demand  a  re-evaluation 
of  the  community  property  method 
in  New  Mexico,  the  questions  raised 
will  not  be  unlike  those  existing  in 
so-called  common  law  states  with 
which  comparisons  can  scarcely  be 
avoided. 

Background  Data 

New  Mexico  has  been  and  still  is 
a  region  of  cultural  amalgamation. 
With  its  large  Indian  population 
(about  40,000)  which  clings  to  pre- 
historic customs,  the  Spanish  cultural 

out  the  United  States  64.9%  of  the  popula- 
tion was  rural  and  43.5%  was  urban.  In 
1950  using  the  old  definition  of  urban, 
59%  was  urban  and  41%  was  rural.  Using 
the  new  definition,  64%  was  urban  and 
only  36%  rural. 

In  New  Mexico  in  1890  93.8%  of  the 
population  was  rural  and  6.2%  urban.  In 
1950  using  the  old  definition  of  urban 
46.2%  was  urban  and  53.8%  rural.  Accord- 
ing to  the  new  definition,  the  New  Mexico 
population  in  1950  was  divided  almost 
equally  between  urban  (50.2%)  and  rural 
(49-8%). 

In  1910,  two  years  before  New  Mexico 
became  a  State,  there  were  only  10  urban 
places.  In  1950  there  were  29. 

According  to  the  new  definition  of  urban 
(April,  1950)  the  urban  population  com- 
prises persons  residing  in  urban  territory 
but  not  necessarily  in  an  urban  place  which 
is  defined  as  an  incorporated  place  of  2,500 
or  more,  or  an  unincorporated  place  of 
2,500  or  more  located  outside  of  an  urban- 
ized area.  Under  the  old  definition,  incor- 
porated places  of  2,500  or  more  and  places 
urban  under  a  special  rule  are  classified  as 
urban  places.  There  are  no  places  urban 
under  special  rule  in  New  Mexico.  But  one- 
fifth  of  the  entire  state  population  residing 
in  Bernalillo  County  fits  the  category  of 
urban  under  the  new  definition.  /950  Cen- 
sus of  Population,  Vol.  II,  Characteristics  of 
Population,  Part  31,  New  Mexico,  Table  1, 
p.  5.  United  States  Government  Printing 
Office. 
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heritage  which  began  with  Juan  de 
Oiiate,3  plus  the  later  dominant 
overlay  of  English  derived  law,  legal 
institutions  of  New  Mexico  offer 
some  evidence  of  the  diverse  cultural 
forces.  A  number  of  the  living  ves- 
tiges of  the  early  Spanish  law  remain, 
e.g.  community  and  private  land 
grant  titles,  the  partido  system,  the 
hipoteca,  and  of  course,  the  mayor- 
domo,  the  acequias  and  many  of  the 
other  traditions  and  prevailing  prac- 
tices of  irrigation  law.  But  in  the 
field  of  family  law  the  Spanish  civil 
law  has  retained  the  greatest  part  of 
of  its  original  form,  content,  and 
vitality. 

At  times  inroads  have  been  made 
on  the  community  property  system 
by- various  inheritance  statutes,  the 
Married  Women's  Acts  and  by  the 
application  of  incompatible  common 
law  analogies.  Generally  speaking, 
however,  New  Mexico  has  preserved 
the  Spanish  concept  of  conjugal 
ownership  of  property  (los  bienes 
gananciales.)*    On    the    whole    this 

3.  See  Hammond  &  Rey,  ONATE,  COLO- 
NIZER OF  NEW  MEXICO,  1595-1628, 
Coronado  Historical  Series  VI,  (1953,  Uni- 
versity of  New  Mexico  Press);  Coronado 
was  an  armed,  Cibola-hunting  tourist  in 
1 540-1542  who  left  behind  lasting  enemies 
of  Spain. 

4.  Escriche,  DICCIONARIO  (1888  Ed.) 
p.  366: 

Bienes  Gananciales— Eos  que  adquieren 
por  titulo  comun,  lucrativo  u  oneroso,  el 
marido  y  la  mujer  durante  el  matrimonio 
y  mientras  viven  juntos;  6  los  que  el 
marido  y  la  mujer,  6  cualquiera  de  ellos, 
durante  el  matrimonio  y  viviendo  en 
uno,  adquieren  por  compra  o  mediante 
du  trabajo  6  industria;  como  tambien  los 
frutos  de  los  bienes  propios  que  cada  uno 
lleva  al  matrimonio,  y  de  los  que  ad- 
quiere  para  si  por  algun  titulo  lucrativo 
mientras    subsiste   lo   sociedad    conyugal. 


"partnership"  theory  of  ownership 
of  the  family  resources  has  been  serv- 
iceable. But  its  application  in  the 
urban  commercial  world  has  become 
difficult.  For  this  reason  an  attempt 
will  be  made  to  examine  the  ade- 
quacy of  this  theory  of  co-ownership 
between  husband  and  wife  as  it  re- 
lates to  the  modern  family.  It  is  be- 
lieved that  the  community  method  is 
realistic;  that  it  bears  direct  relation- 
ship to  the  actual  practices  of  hus- 
band and  wife.  Its  persistence  and 
growth  are  some  evidence  of  its  abil- 
ity to  serve  the  basic  unit  of  society, 
the  family.  But  it  is  also  believed  that 
the  method  is  in  need  of  repairs  and 
a  "new  look"  which  will  not  ignore 
tax,  tort,  insurance  and  welfare  law, 
conflicts  questions,  and  divorce  and 
mortality  statistics. 

Legislative  Concern 

Perhaps  the  New  Mexico  legisla- 
ture had  this  in  mind  in  1953  when, 
by  resolution,5  an  interim  commit- 
tee was  established  for  the  purpose 
of  presenting  to  the  1955  session  a 
study  of  the  community  property  sys- 
tem. This  resolution  enumerated  the 
following  subjects  of  study:  ".  .  . 
problems  of  taxation,  probate  pro- 
cedure,   disposition    of    community 


See:  Estatutos  de  Nuevo  Mexicano,  Ano- 
tados,  Codificacion  1915,  Articulos  IV, 
§2764-2772,  Propiedad  de  Comunidad  (in 
the  bad  Spanish  of  the  translator  of  the 
1915  Code).  See  also:  Clark,  Matrimonial 
Law  in  New  Mexico  and  the  Western 
United  States,  MATRIMONIAL  PROP- 
ERTY, VOL.  II,  p.  89  (Comparative 
Law  Series,  University  of  Toronto,  W. 
Friedmann,  Editor  (1955). 
5.  Senate  Resolution  #3,  Twenty -first 
Legislature,  State  of  New  Mexico,  1953. 
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property  by  will,  the  economic  effect 
upon  family  businesses  and  other  re- 
lated problems  involved  in  any 
change  of  the  community  property 
laws." 

The  concern  of  the  legislature  was 
unquestionably  aroused  by  the  intro- 
duction of  a  bill  which  would  give 
married  women  testamentary  power 
over  their  share  of  the  community 
property,6  the  most  recent  in  a  series 
of  such  attempts.  However,  the  area 
of  study  proposed  by  the  resolution 
is  considerably  broader  than  might 
appear  necessary  in  an  examination 
of  the  wife's  proposed  testamentary 
power— although  certainly  each  of 
the  topics  of  study  bears  a  direct  re- 
lationship to  such  a  proposal.  Com- 
ment is  made  regarding  the  purposes 
and  extent  of  the  study  on  which  a 
report7  has  been  prepared  because 
it  is  one  observable  reflection  of  con- 
cern existing  in  New  Mexico  regard- 
ing community  property  principles 
as  they  do,  or  do  not,  afford  a  realis- 
tic and  satisfactory  framework  for 
marital  property  ownership. 

Some  of  the  concern  displayed 
may  be  attributable  to  the  growing 
pains  of  New  Mexico  whose  popula- 
tion has  increased  28.1  %8  over  the 


6.  Senate  Bill  #6,  Twenty-first  Legisla- 
ture, State  of  New  Mexico,  1953. 

7.  The  term  Report  refers  to  THE  COM- 
MUNITY PROPERTY  LAW  OF  NEW 
MEXICO:  A  REPORT  TO  THE  SENATE 
INTERIM  COMMITTEE  PURSUANT  TO 
SENATE  RESOLUTION  NO.  3  by  Joe  W. 
Wood,  Assistant  Director,  New  Mexico  Leg- 
islative Council  (1954).  Hereafter  cited  as 
REPORT;  See  Clark,  New  Mexico  Com- 
munity Property  Law:  The  Senate  Interim 
Committee  Report,    15   La.   Law  Rev.  571 

(1955). 

8.  The    population    of    New    Mexico    in 


census  figures  for  1940.  While  this 
increase  reflects  a  natural  rise  in 
birth  over  death  rates,  a  significant 
portion  of  it  probably  is  the  result 
of  the  westerly  shift  of  population 
from  many  of  the  so-called  common 
law  states.  There  has  been  a  large 
influx  of  military  and  government 
personnel,  some  of  whom  are  at- 
tracted by  employment  at  atomic  en- 

1940  was  531,818.  In  1950  it  was  681,187. 
This  represents  an  increase  of  28.1%.  The 
increase  for  the  entire  United  States  during 
this  decade  was  14.5%. 

In  1910,  two  years  before  statehood,  New 
Mexico  had  a  population  of  327,301.  These 
figures  indicate  an  increase  of  67.6%  over 
the  population  figure  of  1900. 

The  1950  census  showed  that  the  West, 
as  in  earlier  periods,  led  the  census  regions 
of  the  United  States  in  rate  of  population 
growth  since  1940.  The  West  had  a  rate  of 
increase  of  40.9%  whereas  no  other  region 
made  more  than  13.3%.  Most  of  this  in- 
crease (48.18%)  was  in  the  Pacific  Division 
(California,  Oregon  and  Washington)  in 
which  are  found  two  of  the  most  populous 
community  property  states.  The  Mountain 
States,  which  include  three  community 
states  (Arizona,  Idaho  and  New  Mexico) 
had  a  total  increase  of  22.3%  the  respective 
rates  of  increase  of  each  state  being  50.1%, 
12.1%  and  28.1%.  Ranked  with  the  other 
states  and  the  District  of  Columbia  accord- 
ing to  the  rate  of  increase  in  population 
from  1940  to  1950,  the  community  states 
range  as  follows: 

Rate  of  Increase  Ranked  by  Total 

In  Population  Population  Figures 

1940-1950  1940-1950 

California         1  2  from    5 

Texas  3  6  same 

Washington     9  23  from  30 

Louisiana        19  21  same 

Arizona  22  38  from  44 

New  Mexico  28  40  from  42 

Idaho  37  44  from  43 

Nevada  39  49  same 

The  combined  total  populations  of  the 
eight  community  states  is  about  25,550,390, 
or  nearly  one-sixth  of  the  total  population 
of  the  Continental  United  States.  1950 
Census  of  Population,  Vol.  I,  Number  of 
Inhabitants. 
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ergy  installations  and  others  by  the 
mild  climate.  Naturally  many  of 
these  people,  including  lawyers,  have 
brought  prejudices,  common  law  and 
otherwise,  with  them.  With  the  in- 
crease in  population  there  has  come 
expansion  in  almost  every  field  of 
human  activity.  It  is  not  surprising 
that  confusion  and  unrest  have  be- 
come noticeable  within  the  area  of 
family  law. 

It  cannot  be  doubted  that  modern 
family  economic  and  emotional  ad- 
justment within  a  semi-feudal  frame- 
work is  becoming  increasingly  diffi- 
cult. That  the  general  structure  of 
marital  ownership  is  today  posing 
widespread  problems  is  easily  con- 
firmed by  an  examination  of  current 
writing.9  The  present  demand  that 
families  be  equipped  with  an  ade- 
quate and  sufficiently  flexible  man- 
ner of  ownership  which  will  enable 
them  to  deal  easily  and  in  security 
with  those  outside  the  family,  yet  re- 
tain needed  stability  within,  is,  in 
some  part  at  least,  a  facet  of  the 
acute  problem  before  us  of  strength- 
ening the  family  against  increasing 
divorce,  juvenile  distortion,  and  vari- 
ous neurotic  patterns. 

9.  See  e.g.,  Daggett,  Policy  Questions  in 
Marital  Property  in  Louisiana,  14  La.  L. 
Rev.  528  (1954);  Symposium  on  Community 
Property,  15  La.  L.  Rev.  (April  issue)  1955; 
Townsend,  Creation  of  Joint  Rights  Be- 
tween Husband  and  Wife  in  Personal  Prop- 
erty, 52  Mich.  L.  Rev.  779,  (1954);  Kepner, 
The  Joint  and  Survivorship  Bank  Account— 
A  Concept  Without  a  Name,  41  Calif.  L. 
Rev.  596  (1953-54);  Spies,  Title  to  the  Fam- 
ily Dwelling:  Some  Neglected  Considera- 
tions, 40  Va.  L.  Rev.  161  (1954);  See  also: 
Proceedings  of  the  House  of  Delegates, 
American  Bar  Association,  proposal  to  cre- 
ate a  Section  on  Family  Law,  41  A. B.A.J. 
334  (April  1955). 


Although  family  solidarity  in  these 
matters  cannot  be  legislated  into  be- 
ing, efforts  to  achieve  a  valid  funda- 
mental concept  of  ownership  which 
will  accommodate  the  cultural  and 
economic  factors  present  in  our  so- 
ciety, and  yet  provide  appropriate 
consideration  for  the  intimate  rela- 
tionship of  the  property  owners,  may 
at  least  eliminate  some  arbitrary  and 
superficial  barriers. 

It  is  believed  that  it  will  be  of 
some  assistance  to  take  note  of  the 
cultural,  historical  and  economic  fac- 
tors which  contributed  to  the  growth 
of  community  of  property  and  com- 
mon law  principles,  insofar  as  they 
may  be  traced,  and  as  they  either  do 
or  do  not  exist  today  and  as  they  may 
reinforce  or  justify  the  continuance 
of  particular  features  of  both  types 
of  ownership. 

History 

Just  as  separation  of  property 
theories  are  believed  to  have  devel- 
oped among  the  landed  classes,  the 
Romans  and  English  are  examples, 
so  did  community  of  property,  it  is 
thought,  originate  among  the  land- 
less. When  the  Visigoths  settled  on 
the  Iberian  peninsula  it  seems  that 
the  Romans  found  it  difficult  to  be- 
lieve that  a  new  theory  of  marital 
property  ownership  had  not  been  de- 
vised solely  for  the  purpose  of  ob- 
taining more  land.  But  the  system 
was  perhaps  no  more  strange  to  the 
Romans  than  it  was  to  the  members 
of  the  legislatures  in  Pennsylvania, 
Michigan,  and  Nebraska  after  1942 
when  they  viewed  community  of 
property  between  husband  and  wife 
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as  a  novel  scheme  to  evade  taxes  to 
a  certain  extent. 

Apart  from  these  conjectures,  it 
seems  clear  that  community  property 
practices  were  customary  among  the 
Germanic  tribes,10  who,  with  their 
baggage  carrying  women,  overran 
Western  Europe.  When  they  settled 
in  Spain  in  the  fifth  century,  the 
Visigoths  put  their  tribal  customs 
into  writing.11  The  marital  partner- 
ship theory  was  carried  forward  in 
the  Fuero  Juzgo  and  later  compila- 
tions which  we  know  were  strongly 
influenced  by  Roman  law.12  This  ap- 
pears to  be  a  notable  triumph  for 
empiricism  in  Spanish  history. 

An  American  property  writer  has 
summarized  the  point  aptly  by  say- 
ing that  community  of  property 
originated  among  the  "common 
folks."13  We  know  that  in  England, 
by  comparison,  the  law  for  the  great, 
i.e.,  the  law  of  the  feudal  landed 
gentry,  became  the  law  for  all,14  or 
at  least  we  are  led  to  believe  that 
Messrs.  Coke  and  Blackstone  were 
serious  about  making  it  that  way, 
and   family   law  was  not   excepted 


10.  i  de  Funiak,  PRINCIPLES  OF  COM- 
MUNITY PROPERTY  (2  vols.)  §§8,  22, 
23,  24  (1943).  (Hereafter  cited  as  de 
Funiak). 

11.  Bury  HISTORY  OF  THE  LATER 
ROMAN  EMPIRE,  Vol.  I,  185-209;  Vance, 
THE  BACKGROUND  OF  HISPANIC- 
AMERICAN  LAW,  39-46  (1937). 

12.  See  Hamilton,  Germanic  and  Moorish 
Elements  in  Spanish  Civil  Law,  30  Harv.  L. 
Rev.  303  (1917). 

13.  Powell,  The  Community  Property 
Law  of  Pennsylvania  (Address  delivered  be- 
fore the  Allegheny  County  Bar,  Oct.  13, 
1942)  published  by  The  Corporate  Fiduci- 
aries Association  of  Allegheny  County. 

14.  2  Pollock  and  Maitland,  HISTORY 
OF  ENGLISH  LAW.  402   (2d  Ed.   1911). 


from  their  rigid  real  property  analo- 
gies. 

Spanish  law  was  introduced  into 
the  New  World  with  the  Conquest. 
New  Mexico,  including  what  is  now 
Arizona,15  was  a  Spanish  province 
for  more  than  two  centuries.  It 
passed  under  Mexican  domination 
with  the  independence  of  that  Re- 
public and  was  ceded  to  the  United 
States  by  the  Treaty  of  Guadalupe 
Hidalgo  in  1848. 

In  1846,  General  Kearny,  claiming 
New  Mexico  for  the  United  States, 
proclaimed  his  Code  in  which  provi- 
sion was  made  that  in  New  Mexico 
the  laws  previously  in  force  should 
for  the  time  being  remain  the  law 
of  the  region  except  where  they  were 
"repugnant  to  or  inconsistent  with" 
the  Constitution  and  laws  of  the 
United  States.16  The  Organic  Act  of 
1850  establishing  the  Territory  of 
New  Mexico,17  while  it  followed 
common  law  outlines,  did  not  at- 
tempt to  change  the  substantive 
civil  law,  and  the  law  of  Spain  and 

15.  The  Territory  of  New  Mexico  was 
organized  in  1850  from  the  area  now  com- 
prising the  greater  parts  of  the  states  of 
Arizona  and  New  Mexico,  together  with 
small  portions  of  Colorado  and  Nevada. 
The  Territory  was  enlarged  by  the  addition 
of  the  Gadsden  Purchase  in  1854  and  re- 
duced by  the  organization  of  the  Colorado 
Territory  in  1861.  With  the  organization 
of  Arizona  Territory  in  1863,  the  area  of 
New  Mexico  was  reduced  to  substantially 
the  present  area  of  the  state.  New  Mexico 
was  admitted  to  the  Union  in  1912  as  the 
47th  state.  1950  Census  of  Population,  Vol. 
I,  Number  of  Inhabitants,  p.  XXVI,  United 
States  Government  Printing  Office. 

16.  Kearny  Code  1846,  LAWS,  §1;  (N.M. 
STAT.  ANN.  1953,  Vol.  I,  Kearny  Code, 
p.  340). 

17.  Act  of  Sept.  9,  1850,  31st  Congress, 
1st  Session. 
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Mexico  continued  to  be  determina- 
tive of  marital  property  ownership. 
In  1876  the  Territorial  legislature 
formally  established  the  common  law 
as  the  rule  of  practice  and  decision,18 
but  for  many  years  this  enactment 
was  not  construed  to  limit  in  any  way 
the  force  of  the  civil  law  as  to  com- 
munity property,  in  the  absence  of 
express  statutory  changes.  Indeed, 
except  for  a  decision  of  the  New 
Mexico  Supreme  Court  in  191 9,19 
there  are  no  indications  that  the 
Territorial  legislatures  and  courts 
ever  departed  from  this  view.  The 
1919  decision,  which  held  that  the 
adoption  of  the  common  law  rule  of 
practice  and  decision  in  1876  dis- 
placed the  civil  law  of  the  commun- 
ity, has  been  explained  by  one 
writer20  on  the  theory  that  the  Su- 
preme Court  was  looking  for  an  ex- 
cuse to  refuse  to  apply  the  civil  law 
under  which  a  wife  forfeited  her 
right  in  the  marital  property  by  com- 
mitting adultery.  In  any  case,  wrher- 
ever  the  right  of  the  argument  lies, 
it  is  doubtful  that  it  is  of  any  con- 
sequence today  as  the  community 
property  law  is  entirely  statutory,  al- 
though its  interpretation  is  still 
based  on  the  old  civil  law  of  Spain 
and  Mexico.21  It  should  be  noted  at 


18.  N.M.  LAWS  1876,  Ch.  2,  §2,  (N.M. 
STAT.  ANN.  1953,  §21-3-3). 

19.  Beals  v.  Ares,  25  N.M.  459,  185  Pac. 
780  (1919). 

20.  1  de  Funiak,  S53,  p.  118. 

21.  McDonald  v.  Senn,  53  N.M.  198,  204 
P. 2d  990,  10  A.L.R.  2d  966  (1949):  "The 
law  in  this  state  regarding  the  property 
rights  of  husband  and  wife  is  statutory,  but 
was  modeled  after  the  civil  law  of  Spain 
and  Mexico,  and  those  laws  will  be  looked 
to  for  definitions  and  interpretations." 


this  juncture  that  one  student  of 
the  subject  has  suggested  that  the 
holding  in  the  1919  case  is  authority 
for  the  proposition  that  in  New  Mex- 
ico there  is  no  general  presumption 
favoring  community  property.22  It  is 
believed,  however,  that  no  true  com- 
munity property  system  can  exist 
without  the  statement  of  social  pol- 
icy embodied  in  this  general  pre- 
sumption. 

Dotal  Property 

An  examination  of  the  early  New 
Mexico  cases  reveals  a  number  of 
what  might  be  assumed  to  be  the 
community  property  problems  com- 
mon to  the  people  of  a  generation  or 
two  ago.  Among  other  things,  they 
also  disclose  the  beginnings  of  the 
confusion  surrounding  the  use  of 
presumptions  in  community  prop- 
erty law. 

A  unique  problem  occasionally  be- 
fore the  courts  of  the  Territory  was 
that  of  protection  of  the  wife's  dotal 
property.  Denned  broadly,  dotal 
property  was  that  property  given  for 
the  wife  to  the  marriage; 23  the  hus- 
band was  its  manager,  and  it  seems 
essentially  to  have  been  a  gift  in  the 
nature  of  a  trust  for  the  benefit  of 
the  marriage.  The  husband  could  not 
wraste  or  dissipate  the  property  and 


22.  REPORT,  Ch.  V,  p.  42. 

23.  Escriche,  DICCIONARIO  (1888  Ed.) 
P-  364.  574 

Bienes  Dotales— Eos  que  la  mujer  u  otro 
por  ella  da  al  marido  en  razon  del  casa- 
miento,  con  el  fin  de  ayudar  a  sostener 
las  cargas  matrimoniales;  y  se  reputan 
patrimonio  propio  de  la  mujer.  V^ase 
Dote.  Dote— ho  que  da  la  mujer  al  marido 
por  razon  de  casamiento.  Ley  I,  Tit.  11, 
Pt.  4. 
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its  fruits  or  profits  belonged  to  the 
community.  One  writer24  states  that 
the  dotal  system  as  it  existed  in 
Spain  and  Mexico  was  not  retained 
in  the  United  States  except  in  the 
former  Territory  of  New  Mexico  and 
Louisiana.  It  is  no  longer  recognized 
in  New  Mexico. 

In  the  early  case  of  Chavez  v.  Mc- 
Knight,25  the  civil  law  was  applied 
and  a  wife  was  permitted  to  bring  an 
action  in  her  own  name  to  protect 
her  dotal  property  against  dissipa- 
tion by  her  husband.  She  was  al- 
lowed a  tacit  lien  upon  the  husband's 
property  to  the  extent  of  the  value 
of  the  dotal  property.  The  Terri- 
torial courts  were  vigilant  in  protect- 
ing the  wife's  property  rights  and 
even  extended  their  protection  to 
paraphernal  property.  In  Ilfeld  v. 
Baca2Q  the  court  said: 

"The  wife  has  a  tacit  mortgage 
on  the  property  of  her  husband 
for  the  restitution  of  both  her 
dotal  and  paraphernal  effects.  Gas- 
quet  v.  Dimitry,  9  La.  588.  We 
think  that  she  also  has  a  tacit  lien 
or  mortgage  on  the  property  of  her 
husband  for  all  of  her  separate 
property  which  came  into  her  pos- 
session during  coverture  and 
which  was  used  by  him." 

It  was  held  in  this  case  that  if  a 
conveyance  of  certain  property  by  a 
husband  were  to  be  set  aside  by  credi- 
tors whose  claims  arose  prior  to  such 


transfer  or  conveyance,  then  the  wife 
should  share  in  the  proceeds  of  its 
sale  to  the  extent  of  her  dotal  prop- 
erty and  inheritance.  In  what  is  prob- 
ably the  last  decision27  involving 
dotal  property  in  New  Mexico,  it 
was  declared  that  a  wife's  right  to  a 
lien  or  mortgage  for  the  value  of 
dotal  and  paraphernal  property  must 
have  arisen  under  the  law  of  the 
domicile  of  the  spouses  at  the  time 
of  their  marriage  and  again  a  Louisi- 
ana decision  was  relied  on.28 

Early  Decisions 

These  early  cases  have  the  flavor 
of  another  age,  but  they  remain  as  a 
present  reminder  of  family  unity 
and  continuity  as  it  existed  under 
Spanish  law.  The  image  of  the  matri- 
arch in  Spanish  literature  and  his- 
tory is  well  known.  But  whatever  the 
woman's  position  was  socially  and 
politically,  the  Spanish  law  held  her 
legal  rights  in  high  regard.  This,  of 
course,  had  nothing  to  do  with  equal- 
ity between  the  sexes  or  respect  for 
individual  personal  rights.  It  was 
simply  one  feature  of  a  legal  system 
that  preserved  property  in  the  fam- 
ily line29  although  the  use  of  it  was 
granted  to  the  marital  partnership. 
The  latter  feature  is  an  example  of 
the  community  property  law  empha- 
sis on  the  family  as  a  unit.  The  com- 
mon law  fiction,  on  the  other  hand, 


24.  1  de  Funiak,  §12,  n.  44,  n.  45. 

25.  1  N.M.  (Gild.)  147  (1857). 

26.  13  N.M.  32,  79  Pac.  723  (1906);  14 
N.M.  65,  89  Pac.  244  (1907):  same  case  on 
appeal  after  retrial.  See  also  Martinez  v. 
Lucero,  1  N.M.  208  (1852). 


27.  Matter  of  Berard  Myer,  14  N.M.  45, 
89  Pac.  246  (1907). 

28.  Valansart's  Succession,  12  La.  Ann. 
848,  26  La.  Reports  698  (1857). 

29.  See  Weinmann,  Surviving  Spouse's 
Inheritance,  28  Tulane  L.  Rev.  480  (1954); 
Daggett,  General  Principles  of  Succession 
on  Death  in  Civil  Law,  11  Tulane  L.  Rev. 
399  0937)- 
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of  a  legal  unity  between  husband 
and  wife  had  as  its  chief  goal  the  pro- 
tection of  the  individual  rights  of 
the  husband.30  This  common  law  at- 
titude was  not  relaxed  in  favor  of 
the  family  except  by  the  trust  theory 
and  through  the  device  of  tenancy 
by  the  entirety  which  never  enjoyed 
widespread  acceptance  and  until  re- 
cently was  thought  not  to  apply  to 
personalty.31  Under  Spanish  law  the 
beneficial  use  of  property  by  the 
marital  partnership  was  thought  to 
be  more  important  to  society  than 
the  rights  of  the  individual  owner. 
In  agrarian  times  there  was  practi- 
cality in  this  method.  Thus  the  for- 
mal title  to  land  might  be  in  either 
spouse  but  the  crops,  usufruct  or 
profits  were  gains  of  the  marriage.  It 
will  be  helpful  to  compare  this  basic 
concept  with  practices  and  attitudes 
of  married  persons  in  the  twentieth 
century. 

A  number  of  early  New  Mexico 
decisions  involve  the  determination 
of  the  character  or  status  of  property 
of  husband  or  wife,  i.e.,  whether  it  is 
community  or  separate  property.  In 
these  cases  recourse  was  necessarily 
had  to  the  presumption  that  existed 
in  the  civil  law  to  the  effect  that  all 
property  acquired  after  marriage 
through  the  efforts  of  the  husband 
and  wife  was  community  property.32 
Here  we  observe  the  different  judi- 

30.  See  2  Pollock  &  Maitland,  HISTORY 
OF  ENGLISH  LAW,  406   (2d  Ed.  1911). 

31.  See  Note,  13  Iowa  L.  Rev.  108  (1927); 
72  U.  of  Pa.  L.  Rev.  328  (1924).  Cf.  Town- 
send,  Creation  of  Joint  Rights  Between  Hus- 
band and  Wife  in  Personal  Property,  52 
Mich.  L.  Rev.  779,  957  (1954). 

32.  1  de  Funiak,  §60;  See  Clark,  Pre- 
sumptions in  New  Mexico  Community  Prop- 


cial  attitudes  toward  presumptions 
caused  in  part  by  the  conflict  be- 
tween common  and  civil  law  princi- 
ples. 

The  first  case  referring  to  the  gen- 
eral presumption  in  favor  of  com- 
munity ownership  was  decided  by 
the  Territorial  Supreme  Court  in 
1897.33  An  action  in  replevin  was  in- 
stituted by  a  wife,  her  husband  join- 
ing, for  the  recovery  of  a  large  num- 
ber of  goats  from  the  sheriff,  who  had 
seized  them  under  process  issued  on 
a  judgment  recovered  against  the 
husband,  the  goats  being  levied  on 
as  property  of  the  husband.  In  the 
opinion  of  the  Supreme  Court  on 
writ  of  error  from  a  judgment  in 
favor  of  the  wife,  it  was  stated  that 
her  evidence  showed  that  the  goats 
had  been  identified;  that  they  were 
purchased  by  the  husband  as  the 
agent  of  the  wife;  that  her  money 
was  used  to  pay  for  them  in  part  and 
that  the  balance  due  on  them  was 
secured  by  a  mortgage  on  other  sepa- 
rate property  of  the  wife.  It  was  ob- 
jected that  there  was  nothing  in  the 
evidence  to  show  the  goats  were  not 
community  property  and  that  the 
presumption  was  that  all  acquisitions 
during  marriage  became  community 
property.  As  to  this  contention  the 
court  said  even  if  it  were  conceded 
that  the  property  had  been  acquired 
during  marriage,  it  still  had  not  been 
shown  the  claim  on  which  the  judg- 
ment had  been  rendered  was  a  "com- 
mon debt  of  the  marriage."  It  was 


erty  Law:  The  California  Influence,  25  So. 
Calif.  L.  Rev.  149  (1952). 

33.  Laird  v.  Upton,  8  N.M.  409,  45  Pac. 
1010  (1897). 
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further  said:  "We  know  not  its  ori- 
gin or  nature,  whether  founded  in 
tort  or  on  contract,  or  whether  it  pre- 
ceded the  marriage  relation  or  came 
after  it.  Certainly  presumptions 
should  not  establish  its  character  as 
a  charge  upon  acquest  property." 

The  following  year  the  general 
presumption  of  community  property 
was  again  invoked  in  the  case  of 
Neher  v.  ArmijoM  The  chief  issue 
arose  out  of  a  claim  of  adverse  pos- 
session against  some  of  the  heirs  of 
the  original  owner  of  real  estate,  but 
during  the  dispute,  claim  was  made 
that  the  widow  of  the  original  owner 
was  entitled  to  one-half  of  the  prop- 
erty due  to  the  fact  that  it  was 
acquired  after  marriage  and  was 
presumptively  community  property. 
Since  this  general  presumption  has 
been  subjected  to  criticism  of  late35 
and  was  the  tacit  basis  of  a  recent 
decision  of  the  New  Mexico  court 
which  has  provoked  wide-spread  dis- 
cussion,36 it  is  worth  noting  in  some 


34.  9  N.M.  325,  54  Pac.  236  (1898). 

35.  REPORT,  Ch.  V. 

36.  In  re  Trimble's  Estate,  57  N.M.  51, 
253  P. 2d.  805  (1953);  The  effect  of  this 
decision,  and  the  dictum  in  Chavez  v. 
Chavez  56  N.M.  393,  244  P.2d  781  (1952) 
which  stated  that  the  proof  to  overcome  the 
presumption  of  community  property  had  to 
be  "clear,  strong  and  convincing,"  was  al- 
tered by  the  1955  Legislature,  Senate  Bill 
#291,  which  declares  that  "an  instrument 
conveying  or  transferring  title  to  real  or 
personal  property  to  two  or  more  persons  as 
joint  tenants,  to  two  or  more  persons  and 
to  the  survivors  of  them  and  the  heirs  and 
assigns  of  the  survivor,  or  to  two  or  more 
persons  with  right  of  survivorship,  shall  be 
prima  facie  evidence  that  such  property  is 
held  in  a  joint  tenancy  and  shall  be  con- 
clusive as  to  purchasers  or  encumbrancers 
for  value.  In  any  litigation  involving  the 
issue  of  such  tenancy  a  preponderance  of 


detail  the  position  this  presumption 
occupied  in  earlier  times  and  the 
quantum  of  proof  required  to  over- 
come it.  On  this  subject  Neher  v. 
Armijo31  states: 

".  .  .  It  is  insisted  .  .  .  the  widow 
became  the  owner  of  the  undivid- 
ed half  thereof,  upon  the  death  of 
her  husband.  Presumptively  this 
proposition  is  true;  conclusively  it 
is  not.  The  authorities  uniformly 
lay  down  the  rule  that  in  the  ab- 
sence of  proof  to  the  contrary  the 
law  presumes  a  community.  It  is 
important  to  know  whether  or  not 
the  will,  taken  together  with  the 
other  evidence,  is  sufficient  to  es- 
tablish the  legal  title  to  the  extent 
of  an  undivided  one-tenth  interest 
in  the  locus  in  quo  on  each  of  the 
plaintiffs.  Says  Swayer,  Justice,  in 
Ramsdell  v.  Fuller,  8  Cal.  43,  'This 
is  only  a  presumption  of  law,  aris- 
ing from  the  fact  that  a  purchase 
has  been  made  during  coverture, 
and  the  real  character  of  the  trans- 
action may  be  shown.'  And  in 
Ballinger  on  Community  Prop- 
erty, Section  167,  it  is  said:  'Cer- 
tainly it  is  not  required  that  the 
proof  to  destroy  this  presumption 
should  be  any  more  than  sufficient 
to  satisfy  the  mind  of  court  or  jury 
diat  its  weight  is  enough  to  cause 
a  reasonable  person  under  all  the 
circumstances  to  believe  in  its  suf- 
ficiency, in  order  to  counter-bal- 
ance the  presumption  that  the 
property  was  acquired  by  the 
funds    of    the    community.    The 


the  evidence  shall  be  sufficient  to  establish 
the  same."  This  became  law  in  March,  1955. 
37.  Neher  v.  Armijo,  supra  at  334. 
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property  is  merely  considered  the 
property  of  the  community  until 
the  contrary  is  shown  by  legal 
proof  and  the  legal  proof  would 
seem  to  be  a  preponderance  of  the 
testimony  under  all  the  facts  and 
circumstances  of  the  particular 
case.'  Mitchel  v.  Mitchel,  80  Tex. 
101;  15  S.W.  Rep.  708,  is  to  the 
same  effect." 

Immediately  following  the  above 
statement  the  court  examined  the 
particular  evidence  in  the  case  and 
then  declared: 

'*.  .  .  Therefore  we  must  hold 
that  these  facts  constitute  clear 
and  conclusive  proof  that  the  locus 
in  quo  was  not  community  prop- 
erty; .  .  ." 

The  court-prepared  syllabus  on  this 
point  reads  as  follows: 

"2.  The  legal  presumption  that 
property  acquired  by  either  hus- 
band or  wife  during  the  matri- 
mony is  community  property,  may 
be  overcome  by  clear  and  conclu- 
sive proof  to  the  contrary." 

Thus,  although  the  authorities  re- 
lied on  by  the  court  declare  a  pre- 
ponderance of  evidence  is  sufficient 
to  overcome  the  presumption,  the 
court  apparently  adopted  instead 
the  measure  of  "clear  and  conclu- 
sive" proof,  and  to  this  effect  it  was 
cited  in  Reade  v.  De  Lea.ss 

The  presumption  was  next  exam- 


38.  14  N.M.  442,  95  Pac.  131  (1908)  rev'd 
sub  nom.  Arnett  v.  Reade,  220  U.S.  311,  55 
L.  Ed.  477,  31  Sup.  Ct.  425,  L.R.A.  (n.s.) 
1040  (1911). 


ined  in  Strong  v.  Eakin.3Q  This  case 
recognizes  the  presumption,  as  well 
as  the  equally  familiar  presumption 
that  debts  of  the  husband  are  pre- 
sumed to  be  community  debts,  un- 
less othenvise  shown.  The  present 
significance  of  the  case,  however,  lies 
in  die  statement  of  the  quantum  of 
proof  required  to  overcome  the  pre- 
sumption of  community  ownership. 
The  court  says  it  is  equivalent  to  a 
preponderance  of  evidence;  that  the 
duty  to  make  proof  of  other  form  of 
ownership  is  upon  the  party  so  claim- 
ing. The  result  in  Strong  v.  Eakin, 
then,  was  that  the  creditors  of  a  hus- 
band whose  partnership  with  an- 
other had  gone  into  bankruptcy, 
could  reach  certain  assets  held  in  the 
name  of  his  wife  in  a  business  in 
which  she  was  a  partner. 

Again  in  Brown  v.  Lockhart*0  the 
presumptions  of  community  prop- 
erty, and  of  community  debts,  are 
examined.  Enunciation  is  given  to 
the  principle  that  where  separate 
property  has  not  been  preserved  in 
kind,  it  must  be  "clearly  and  indis- 
putably traced  and  identified"  be- 
fore its  separate  nature  is  established. 

It  is  interesting  to  reflect  that  from 
the  standpoint  of  common  law  meth- 
od, one  of  these  cases ,  Strong  v. 
Eakin41  or  Reade  v.  De  Lea42  is  in 
error  in  announcing  the  quantum  of 
proof  necessary  to  overcome  the  pre- 
sumption of  community  property.  If 
the  syllabus  above  set  out  from 
Neher   v.   Armijo*3    is   controlling, 

39.  11  N.M.  107,  66  Pac.  539  (1901). 

40.  12  N.M.  10,  71  Pac.  1086  (1903). 

41.  N.  39  supra. 

42.  N.  38  supra. 
43-  N.  37  supra. 
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then  "clear  and  conclusive"  proof  is 
required,  and  Strong  v.  Eakin  is  in 
error  in  announcing  the  preponder- 
ance of  evidence  rule.  If  the  body 
of  opinion  in  the  Neher  case  is  con- 
trolling, then  Strong  v.  Eakin  em- 
ployed the  correct  rule,  and  the  eval- 
uation of  the  Neher  case  made  in 
Reade  v.  De  Lea  is  erroneous.  In  any 
event,  this  is  a  pertinent  example  of 
the  difficulties  encountered  in  earlier 
times  in  applying  the  civil  law  of 
Spain  in  a  common  law  atmosphere, 
where  resort  is  usually  had  to  previ- 
ously decided  cases,  and  rarely  to  pri- 
mary sources,  as  was  the  practice  of 
the  civil  law.44 

One  of  the  earliest  reported  exam- 
ples of  conflict  between  civil  and 
common  principles  is  found  in  Ed- 
gar v.  Baca.45  There  the  defendants, 
husband  and  wife,  were  living  sepa- 
rate and  apart  from  each  other  un- 
der an  agreement  whereby  the  wife 
was  to  have  the  sole  and  separate 
use  and  control  of  property  brought 
by  her  into  the  marriage  community. 
The  husband  renounced  his  rights  as 
a  married  man  to  any  property  his 
wife  might  acquire  in  the  future. 
The  wife  then  entered  into  a  part- 
nership for  the  purpose  of  carrying 
on  a  stage  agency  and  general  hotel 
business,  transferring  to  her  partner 
a  one-half  interest  in  property  she 
had  acquired  in  her  maiden  name. 
Subsequently,  in  order  to  secure  the 
partner  for  advances  he  had  made  to 
the  partnership,  the  wife  mortgaged 
her  remaining  one-half  interest.  The 
arrangement    continued    until    the 

44.  1  de  Funiak,  §5. 
45-   1  N.M.  613  (1875). 


death  of  the  partner,  whose  only 
heir  brought  action  against  the  wife 
for  an  accounting  and  to  foreclose 
the  mortgage.  The  New  Mexico  Su- 
preme Court  decided  that  the  agree- 
ment collided  with  the  statutory  pro- 
vision prohibiting  conveyance  of 
property  by  a  married  woman  unless 
executed  jointly  with  her  husband.46 
The  decision  is  undoubtedly  sound 
upon  the  proposition  that  the  statute 
was  controlling,  even  as  to  the  sepa- 
rate property  of  the  wife.  However 
the  court  based  its  determination 
upon  the  additional  ground:  "Hus- 
band and  wife,  being  one  person  in 
law,  are  incompetent  to  make  a 
valid  contract  of  the  kind  alleged 
by  the  complainants."  Under 
Spanish  law  there  was  no  such 
merger  of  legal  personalities  and  the 
validity  of  agreements  between  hus- 
band and  wife  was  unquestioned.47 

Statutes  of  1901,  ipoy  and 
Amendments 

Until  1901,  except  for  minor  legis- 
lation affecting  conveyances  and  in- 
heritances,48 the  community  prop- 
erty law  was  in  no  way  governed  by 
statute  but  continued  to  be  the  law 
of  Spain  and  Mexico.49  It  is  impossi- 
ble to  determine  precisely  what  role 

46.  Rev.  Stats.  1865,  Ch.  44,  §19  (passed 
Jan.  1852)  See  n.  1,  supra. 

47.  1  de  Funiak,  §135;  A  recent  New  Mex- 
ico decision  is  based  on  the  common  law 
merger  theory  of  husband  and  wife  in  a 
tort  case.  Romero  v.  Romero,  58  N.M.  201, 
269  P.2d  748  (1954). 

48.  See  n.  1  supra;  COMPILED  LAWS 
1884,  Sec.  1410-1422,  N.M.  LAWS,  1889,  Ch. 
90;  1  de  Funiak,  §53. 

49.  See  Browning  v.  Browning,  3  N.M. 
(GUd.)  659,  9  Pac.  677  (1886);  Barnett  v. 
Barnett,  9  N.M    205,  50  Pac.  337    (1897); 
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the  Married  Women's  Acts  played  in 
the  interpretation,  or  misinterpreta- 
tion, of  community  property  princi- 
ples before  1901,  but  since  that  time 
there  is  evidence  of  their  confusing 
impact.50  Yet  it  must  be  remembered 
that  these  Acts  had  nothing  directly 
to  do  with  questions  of  control  and 
ownership  of  the  earnings  and  gains 
of  the  marriage.  They  were  con- 
cerned entirely  with  the  ownership 
of  separate  property,  and  other  in- 
dividual rights,  of  married  women. 
In  1901  the  legislature  passed  a 
comprehensive  community  property 
act.51  It  is  unnecessary  to  analyze  the 
provisions  of  the  act  as  it  was  re- 


Crary  v.   Field,   9   N.M.   222,   50   Pac.   342 

(i897)- 

50.  See  Morris  v.  Waring,  22  N.M.  175, 
159  Pac.  1002  (1916)  for  the  statement  that 
"the  earnings  of  the  wife  remain  her  sepa- 
rate property."  See  also  Roberts  v.  Roberts, 
35  N.M.  593,  4  P-2d  920  (1931)  where  the 
Court  refers  to  the  wife's  "own  earnings  as 
a  rooming-house  keeper."  The  court's  state- 
ment contains  this  further  misinformation: 
"These  earnings  would,  under  our  statute, 
be  the  separate  property  of  the  wife."  What 
statute?  Not  §57-3-7  which  covers  only  situ- 
ations where  the  wife  is  living  separate  and 
apart  from  her  husband.  Op.  N.M.  Att'y 
Gen.  #4478,  1943-44.  The  above  statements 
were  made  after  an  earlier  case,  Albright 
v.  Albright,  21  N.M.  606,  157  Pac.  662 
(1916)  stated  correctly  that  the  earnings  of 
a  married  woman  are  community  property; 
Dale  v.  Dale,  57  N.M.  593;  261  P.2d  438 
(1953)  was  an  action  by  one  partner  against 
the  other  for  an  alleged  conversion  of  funds 
through  the  payment  of  wages  to  the  book- 
keeper-wife of  the  second  partner.  The  case 
held  that  the  partners  had  agreed  on  her 
employment  and  therefore  there  could  be 
no  conversion  of  partnership  funds,  but  the 
case  assumes  without  question  that  her 
wages  were  community  property.  See  also: 
Armstrong,  CALIFORNIA  FAMILY  LAW 
432  (2  vols.  1953)  Hereafter  cited  as  ARM- 
STRONG. 

51.  N.M.  LAWS,  1901,  Ch.  62. 


pealed  and  replaced  by  the  laws  of 
1907,52  and  no  case  has  been  found 
in  which  the  1901  law  was  construed. 

The  present  community  property 
law  of  New  Mexico  is  found  in  the 
Territorial  statutes  of  1907,  re- 
affirmed in  1912  at  the  time  of  state- 
hood.53 With  one  notable  exception 
in  1915,  the  statutory  changes  have 
been  minor  and  are  attempts  at  clar- 
ification.54 The  1915  amendment55 
removed  from  the  statute  the  require- 
ment that  the  wife's  written  consent 
be  obtained  in  certain  situations 
when  the  husband  disposed  of  com- 
munity personalty.  In  some  of  the 
various  attempts  to  have  the  statutes 
amended  to  give  the  wife  testament- 
ary power  over  her  half  of  the  com- 
munity estate,  the  written  consent 
requirement  has  been  included  for 
re-enactment.56 

The  1907  statutes  were  patterned 
after,  if  not  copied  from,  Cali- 
fornia's.57 They  contain  the  essen- 
tials of  community  property  policy 
as  found  in  the  other  community 
states,  e.g.  separate  property  is  rec- 
ognized and  is  defined  as  property 
owned  by  either  spouse  before  mar- 


52.  N.M.  LAWS,  1907,  Ch.  37. 

53.  N.M.  Const.  Art.  22,  §4. 

54.  See  e.g.,  N.M.  LAWS,  1927,  Ch.  84, 
§1,  p.  259  (providing  for  direct  conveyances 
between  husband  and  wife)  N.M.  LAWS 
1947,  Ch.  191  (providing  that  conveyance 
to  husband  and  wife  described  as  such  is 
presumed  to  be  community  property  and 
changing  the  rule  of  August  v.  Tillian,  51 
N.M.  74,  178  P.2d  590  (1947). 

55.  LAWS  1915,  Ch.  84,  Sec.  1,  123. 

56.  See,  e.g.,  Senate  Bill  #102,  20th  Leg. 
State  of  N.M.  1951. 

57.  See  McDonald  v.  Lambert,  43  N.M. 
27,  85  P. 2d  78,  120  A.L.R.  250  (1938);  1  de 
Funiak,  Sec.  53. 
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riage  or  acquired  afterward  by  gift 
or  inheritance.58  All  other  property 
acquired  by  either  or  both  spouses 
after  marriage  is  presumed  to  be 
community.59  The  husband  is 
charged  with  the  control  and  man- 
agement of  the  marital  resources,  ex- 
cept where  he  is  incapacitated,  but 
with  respect  to  realty  his  powers  are 
limited.60  Upon  dissolution  of  the 
community  by  divorce  there  must  be 
an  equal  division  of  the  marital 
gains.61  The  husband  has  testamen- 
tary power  over  one-half  of  the 
community  estate,  but  the  wife  has 
none.  Upon  the  death  of  the  wife  the 
entire  community  property  without 
administration  belongs  to  the  hus- 
band.62 Nevada  is  the  only  other 
community  state  with  the  same  limit- 
ation on  the  wife's  testamentary 
power.63  As  to  separate  property,  the 
New  Mexico  spouses  have  full  and 
exclusive  powers  of  control  and 
disposition.64 

These  provisions  may  be  termed 
the  vital  parts  of  the  New  Mexico 
"system."  They  have  received  the 
most  attention  in  the  courts.  Other 
statutes,  however,  are  no  less  impor- 
tant if  only  for  the  negative  reason 
that  they  are  not  adequate  to  antici- 
pate problems  which  are  becoming 
increasingly  common  in  a  prosperous 

58.  N.M.  STAT.  ANN.  1953,  §57-3-4, 
57-3-5- 

59.  Id.  57-4-1- 

60.  Id.  57-4-3;  See  Frkovich  v.  Petrano- 
vich,  48  N.M.  382,  151  P.2d  337  (1944). 

61.  Beals  v.  Ares,  25  N.M.  459,  185  Pac. 
780  (1919). 

62.  N.M.    STAT.    ANN.    1953,    §30-1-8, 

30-1-9- 

63.  NEV.  COMP.  LAWS  1929,  §3395.01, 
3395.02. 

64.  N.M.  STAT.  ANN.  1953,  §30-1-1. 


society.  The  courts  have  little  to 
guide  them  in  their  decisions  in  mat- 
ters of  insurance,  creditors'  rights, 
taxation,  tort,  and  welfare  law  ex- 
cept the  common  law  lodestar  which 
is  not  always  reliable,  particularly 
when  it  leads  them  back  to  Black- 
stone's  misleading  conclusion  that 
"husband  and  wife  are  one  person 
in  law."65 

Antenuptial  Agreements  and 
Marriage 

The  first  New  Mexico  statute66 
appearing  in  the  section  on  Property 
Rights  reads: 

Law  Applicable  to  Property 
Rights  —  The  property  rights  of 
husband  and  wife  are  governed  by 
this  chapter  unless  there  is  a  mar- 
riage settlement  containing  stip- 
ulations contrary  thereto. 

On  the  face  of  it  this  provision  in- 
dicates that  a  prospective  husband 
and  wife  may  elect  not  to  be  bound 
by  the  "legal  community"  after  mar- 
riage. In  other  words,  the  community 
appears  to  be  an  alternative  method 
for  married  persons  to  hold  property. 
The  statute67  immediately  following 
declares: 

Methods  for  Holding  Property 
—  Husband  and  wife  may  hold 
property  as  joint  tenants,  tenants 
in  common,  or  as  community 
property. 

Dicta  in  an  otherwise  unimportant 


65.  Edgar  v.  Baca,  1  N.M.  613  (1875)  n. 
45,  46,  supra. 

66.  N.M.  STAT.  ANN.  1953,  §57-3-1. 
67-  Id.  §573-2. 
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case68  also  support  the  conclusion 
that  husband  and  wife,  before  mar- 
riage, may  agree  to  hold  their  prop- 
erty outside  of  the  community. 

The  provisions  of  the  statute  on 
marriage  settlements  are  not  to  be 
confused  with  the  statutory  rights 
extended  to  husband  and  wife  to 
contract  with  each  other  or  make 
"separation  contracts"  although  the 
requirements  of  a  writing,  executed, 
acknowledged  and  recorded  are 
prescribed  for  both  types  of 
agreements.69 

The  doubt  cast  on  the  validity  of 
both  antenuptial  and  postnuptial 
agreements  was  inspired  by  Mc- 
Donald v.  Lambert/0  since  over- 
ruled. The  facts  in  the  case  refer  to 
an  oral  antenuptial  agreement  that 
certain  homestead  land  owned  by 
the  prospective  groom  would  become 
community  property  after  the  mar- 
riage. The  facts  were  so  understood 
by  the  District  Judge  who  held  that 
such  a  parol  agreement  was  unen- 
forceable. However,  the  majority 
opinion  of  the  Supreme  Court  is 
based  on  the  theory  of  a  postnuptial 
agreement.  In  the  face  of  express 
statutory  provision  authorizing  con- 
tracts between  husband  and  wife71 
(which  statute  w7as  not  properly  in- 
volved) the  court  held  that  transmu- 
tation of  separate  into  community 


68.  Turley  v.  Turley,  44  N.M.  382,  103 
P. 2d  113   (1940). 

69.  N.M.    STAT.     ANN.     1953     §57-2-8, 

57-2-13- 

70.  43  N.M.  27,  85  P. 2d  78,  120  A.L.R. 
250  (1938);  See  Clark,  Transmutations  in 
New  Mexico  Community  Property  Law, 
Rockv  Mt.  L.  Rev.  273   (1952). 

71.' N.M.  STAT.  ANN.  1953,  §57-2-6, 
57-2-12. 


property  was  invalid  and  relied  on 
Texas  cases  and  policy.72  For  a  num- 
ber of  years  the  case  was  understood 
to  prohibit  any  transmutations  of 
separate  or  community  property.73 
Chavez  v.  Chavez14  overruled  the 
earlier  cases  but  may  not  have  re- 
moved all  the  ambiguities  they 
created.  It  is  doubtful,  however,  that 
the  living  portions  of  McDonald  v. 
Lambert  can  be  understood  to  pro- 
hibit antenuptial  agreements. 

Marriage 

The  New  Mexico  community  of 
property  between  husband  and  wife 
originates  in  a  valid  ceremonial  mar- 
riage. Common  law  marriages  are 
not  recognized,75  except  those  con- 
tracted elsewhere  and  valid  there.76 
In  the  1934  case  deciding  this  ques- 
tion, the  court  was  careful  to  point 
out  that  the  common  law  marriage 
was  not  the  same  as  the  putative 
marriage  known  to  the  civil  law.  But 
no  case  since  that  time  has  decided 
whether  New  Mexico  will  recognize 
the  civil  law  doctrine. 

While  the  civil  law  required  co- 
habitation but  not  necessarily  sexual 
intercourse,77  New  Mexico  requires 
only  a  valid  marriage  for  a  commun- 
ity of  acquests  of  gains  to  come  into 
existence.78   Thus   presumably   if   a 


72.  1  de  Funiak,  §144. 

73.  See  Newton  v.  Wilson,  53  N.M.  480, 
211  P.2d  776  (1949)- 

74.  56  N.M.  393,  244  P-2d  781  (1952). 

75.  In  re  Gabaldon's  Estate,  38  N.M.  392, 
34  P.2d  672,  94  A.L.R.  980  (1934). 

76.  State  v.  Brem,  51  N.M.  63,  178  P.2d 
582  (1947). 

77.  1  de  Funiak,  £57. 

78.  See  Loveridge  v.  Loveridge,  52  N.M. 
353,  198  P.2d  444  (1948). 
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husband  should  leave  his  bride  on 
the  way  home  from  the  church  or 
magistrate's  office,  and  thereafter  ac- 
quire large  property,  he  will  hold 
this  property  as  community.  A  "legal 
separation"  would  not  protect  him 
in  such  an  instance,  although  it 
might  permit  the  deserted  bride  to 
keep  her  earnings  as  separate  prop- 
erty.79 Divorce  or  a  statutory  separa- 
tion80 appear  to  be  the  only  methods 
by  which  the  husband  can  protect 
himself  against  subsequent  claims 
that  property  he  has  acquired  is 
community. 

Separate  and  Community  Property 

New  Mexico  does  not  provide  for 
or  require  an  inventory  of  goods 
brought  to  the  marriage. 

The  statutory  definitions  of  sepa- 
rate and  community  property  al- 
ready mentioned81  are  merely 
surveyor's  bench  marks  for  the  ex- 
perienced community  property  law- 
yer. The  determination  of  the  precise 
metes  and  bounds  of  either  category 
of  property  cannot  be  ascertained 
from  a  reading  of  the  statutes.  And 
the  cases  have  not  made  the  deter- 
mination less  difficult.  The  main 
sources  of  complications  are: 

1.  The  exclusionary  language  of 
the  definitions  in  the  statutes.  (It 
appears  that  all  property  not  sepa- 


79.  N.M.  STAT.  ANN.  1953,  §65-3-7. 
This  has  been  interpreted  by  the  Attorney 
General  to  require  a  "legal  separation."  Op. 
N.M.  Att'y  Gen.  #4478,  1943-44. 

80.  Id.,  §22-7-2,  providing  for  a  separa- 
tion and  division  of  property  without  stat- 
ing any  ground  for  divorce.  It  seems  that 
the  subsequent  earnings  of  the  husband 
would  be  community.  See  n.  78  supra. 

81.  See  n.  58,  59,  supra. 


rate  is  community.  Satisfactory  proof 
that  it  was  separate  is  required.  But 
the  definition  of  community  prop- 
erty, which  is  worded  in  a  form  that 
makes  all  property  acquired  after 
marriage  presumptively  community, 
is  then  followed  by  exceptions  which 
reverse  the  order  of  proof  in  cases 
where  married  women  are  title  hold- 
ers to  property).82 

2.  The  statutes  providing  for  com- 
mon law  estates  between  husband 
and  wife,  particularly  joint  tenancy, 
and  the  cases  interpreting  them. 

3.  Confusion  arising  over  the 
meanings  of  presumptions;  e.g.  are 
they  rules  of  evidence  in  some  in- 
stances and  "rules  of  property"  in 
others,  and  the  failure  in  the  decided 
cases  always  to  distinguish  between 
a  presumption  in  the  accurate  sense 
and  a  mere  inference. 

4.  The  statutes  declaring  that  the 
"rents,  issues  and  profits"  of  separate 
property  remain  separate.  These 
changed  substantially  the  traditional 
community  and  display  the  con- 
tours of  the  Married  Women's  Acts. 
This  problem  is  acute  in  situations, 
not  uncommon,  where  separate 
property  is  managed  and  made  to 
prosper  by  the  efforts  of  the  com- 
munity. It  is  present  in  cases  where 
improvements  are  made  to  separate 
property  through  the  skill,  efforts  or 
labor  of  the  community. 

5.  Situations  involving  the  use  of 
credit  by  either  spouse,  individually 
or  by  the  community. 

6.  Commingling  and  tracing 
problems. 


82.  N.M.  STAT.  ANN.  1953,  §57-4-1 
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In  order  to  establish  the  character 
or  status  of  specific  property  as  com- 
munity or  separate,  the  New  Mexico 
lawyer  has  in  the  statutes  and  cases 
the  following  general  principles  to 
aid  him: 

1.  Time  of  acquisition  or  source 
theory. 

2.  Statutory  general  presumption 
in  favor  of  community  property 
which  declares  the  social  policy. 

3.  Rules  derived  from  the  cases 
involving  natural  increases  in  value 
of  separate  property  and  increases 
in  value  due  to  skill  or  effort  of  the 
community  and  rule  of  thumb  in- 
vestment principles  relative  to  land 
use  and  business  profits  involving 
either  separate  or  community 
property. 

4.  Presumption  that  husband's 
debts  are  community  debts  which  ac- 
cords with  his  power  of  control  and 
management. 

5.  Statutes  on  requirement  of 
joinder  on  conveyances  and  mort- 
gages. 

6.  Statute  denying  wife  contrac- 
tual power  over  community  prop- 
erty which  is  based  on  her  lack  of 
managerial  power. 

A.  Definitioris:  Separate  Property 

"All  property  of  the  (wife  or  hus- 
band) owned  .  .  .  before  marriage, 
and  that  acquired  afterwards  by  gift, 
bequest,  devise  or  descent,  with  the 
rents,  issues  and  profits  thereof  is 
(her  or  his)  separate  property  .  .  ."S3 
Another  statute S4  provides  that, 
"neither  spouse  has  any  interest  in 

83.  N.M.  STAT.  ANN.  1953,  §573-4. 
57-3-5- 

84-  Id.  §57-3-3- 


the  property  of  the  other,  but 
neither  can  be  excluded  from  the 
other's  dwelling." 

In  addition  to  the  types  of  prop- 
erty which  are  clearly  within  the 
express  language  of  the  statutory 
definition  of  separate  property, 
there  have  been  other  transfers  and 
acquisitions  which  required  a  judi- 
cial determination  of  the  character 
of  specific  property.  For  example,  it 
is  now  well  settled  in  New  Mexico 
that  property  acquired  after  mar- 
riage in  exchange  for  property 
owned  before  marriage  remains  sep- 
arate.85 This  was  the  Spanish  law 
but  apparently  the  New  Mexico  Su- 
preme Court  was  not  so  informed  in 
1916  when  it  was  asked  to  interpret 
literally  the  words  of  the  statute  de- 
claring that  "all  other  property  ac- 
quired after  marriage  by  either 
husband  or  wife,  or  both,  is  com- 
munity property  .  .  ."86 

The  character  or  status  of  prop- 
erty, as  separate  or  community  is 
determined  at  the  time  of  acquisi- 
tion,87 no  matter  what  tangible  or 
intangible  form  it  eventually  takes.88 
This  has  been  die  generally  followed 
rule.  It  has  been  applied  in  the 
homestead   and   land   entry   cases89 


85.  Morris  y.  Waring,  22  N.M.  175,  159 
Pac.  1002  (1916);  Roberts  v.  Roberts,  35 
N.M.  593,  4  P. 2d  920  (1931)  See  n.  50  supra. 

86.  N.M.  STAT.  ANN.   1953  §57-4-1. 

87.  Laughlin  v.  Laughlin,  49  N.M.  20, 
155  P. 2d  1010  (1945). 

88.  See,  In  re  Faulkner's  Estate,  35  N.M. 
125,  290  Pac.  801  (1930);  Koprian  v.  Men- 
necke,  53  N.M.  176,  204  P. 2d  440  (1949). 

89.  See  Citizens  National  Bank  v.  Ruley, 
29  N.M.  662,  226  Pac.  416  (1924);  Bardin  v. 
Bardin,  51  N.M.  2,  177  P. 2d  167  (1947).  Cf. 
Wooley  v.  La.  Central  Lumber  Co.  204  La. 
801,  16  So.  2d  360  (1943). 
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with  one  irreconcilable  exception.90 
It  is  also  the  rule  in  the  commercial 
life  insurance  cases,91  although  a 
husband  may  make  a  gift  of  insur- 
ance proceeds  contracted  for  during 
the  marriage  to  his  wife  after  his 
death.92  No  New  Mexico  case  in- 
volving National  Service  Life  Insur- 
ance has  been  decided  by  the  State 
Supreme  Court,  but  the  rule  of 
Wissner  v.  Wissner®*  is  controlling. 
However,  if  a  New  Mexico  service- 
man's pay  is  community  property 
(a  point  about  which  there  have 
been  broad  assumptions  in  other 
states94  but  no  decisions),  then  the 
rule  of  the  Wissner  case  is  clearly 
wrong  when  tested  by  the  commer- 
cial life  insurance  cases  and  com- 
munity property  principles,  although 
the  ratio  decidendi  of  the  Wissner 
case  is  a  Federal  statute. 

Questions  arise  as  to  when  "prop- 
erty" was  actually  "acquired,"  before 
or  after  marriage.  It  has  been  held 
that  the  status  of  land  as  separate 
property  was  determined  by  and 
referable  back  to  the  contract  of  pur- 
chase which  was  before  marriage, 
even  though  the  deed  was  taken  after 
marriage.95  In  that  case  the  mortgage 


90.  Baker  v.  Saxon,  24  N.M.  531,  174 
Pac.  991  (1918). 

91.  In  re  White's  Estate,  43  N.M.  202,  89 
P. 2d  36  (1939);  In  re  Miller's  Estate,  44 
N.M.  214,  100  P. 2d  908  (1940). 

92.  See  In  re  Miller's  Estate,  supra. 

93.  338  U.S.  655,  94  L.  Ed.  424,  70  Sup. 
Ct.  398  (1950). 

94.  See  Wissner  v.  Wissner,  89  Cal.  App. 
2d  759,  201  P. 2d  837  (1949);  French  v. 
French  17  Cal.  2d  775,  112  P. 2d  235,  134 
A.L.R.  366  (1941)  cf.  Howard  v.  Ingle,  (La. 
App.),  180  So.  248  (1938). 

95.  Hollingsworth  v.  Hicks,  57  N.M.  336, 
258  P. 2d  724  (1953)- 


was  later  paid  off  with  separate 
funds. 

Where  property  owned  before 
marriage  is  redeemed  from  tax  sale 
after  marriage  it  remains  separate 
property.96  Improvements  by  the 
community  to  separate  realty  do  not 
affect  the  title  which  remains  separ- 
ate property,  but  the  community  may 
be  entitled  to  a  lien.97 

The  personal  credit  of  the  wife  is 
separate  property  and  money  or 
property  obtained  through  its  exer- 
cise is  also  separate.98  That  the  same 
rule  is  applicable  to  the  husband  can 
be  inferred  from  a  dictum  in  a 
case99  involving  a  husband  who  con- 
tracted for  a  separate  debt  secured 
by  his  separate  property.  Although 
his  credit  is  presumptively  the  credit 
of  the  community,  he  may  still  have 
separate  credit  and  use  it  to  incur 
separate  debts. 

Title  to  property  taken  by  "an 
instrument  in  writing"  in  the  name 
of  a  married  woman  alone  is  pre- 
sumed to  be  separate  property.  The 
same  statute100  which  announces 
this  rule  also  covers  the  situation 
where  a  married  woman  and  a  third 
person  take  title  in  writing  together. 
The  married  woman  is  presumed  to 
take  her  share  as  a  tenant  in  com- 
mon. The  situation  apparently  still 
includes  cases  where  the  husband  is 
the  third  person,  but  where  the 
grantees  are   not  described  as  hus- 

96.  Langhurst  v.  Langhurst,  49  N.M.  329, 
164  P.2d  204  (1945)- 

97.  Laughlin  v.  Laughlin,  supra. 

98.  Morris  v.  Waring,  supra. 

99.  McElyea  v.  McElyea,  49  N.M.  322, 
163  P.2d  635  (1945)- 

100.  N.M.  STAT.  ANN.  1953  §57-4-1-  See 
Amendment  Laws,  1947,  Ch.  191,  §1. 
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band  and  wife.101  No  such  presump- 
tions operate  in  favor  of  a  married 
man  who  takes  title  to  property  in 
writing,102  alone  or  with  third 
persons. 

There  does  not  seem  to  be  any 
reason  why  married  persons  cannot 
own  separate  interests  in  partner- 
ships and  other  economic  enterprises 
with  third  persons.103  However, 
whether  husband  and  wife  can 
validly  combine  the  marital  and 
commercial  partnerships  has  not 
been  decided.  They  may  certainly 
own  other  separate  but  undivided 
concurrent  interests  in  property.104 

The  rents,  issues  and  profits  of 
separate  property  even  when  the 
property  has  been  improved  or  man- 
aged through  community  activity 
remain  separate  property.  But  the 
portion  of  the  increase  due  to  the 
activity  of  one,  or  both  spouses  is 
community  property.105  In  individ- 
ual cases  this  calls  for  the  application 
of  apportionment  or  various  invest- 
ment theories.  In  New  Mexico  a  rule 
of    thumb   has   been    applied   in    a 

101.  August  v.  Tillian,  51  N.M.  74,  178 
P. 2d  590  (1947);  See  Clark,  Presumptions 
in  New  Mexico  Community  Property  Law: 
The  California  Influence,  25  So.  Calif.  L. 
Rev.  149  (1952). 

102.  See  Loveridge  v.  Loveridge,  52  N.M. 
353,  198  P.2d  444  (1948). 

103.  N.M.  STAT.  ANN.  1953  §66-1-6: 
Partnership  defined  as  "an  association  of 
two  or  more  persons  to  carry  on  as  co- 
owners  a  business  for  profit."  Id.  §57-2-6 
providing  that:  "Either  husband  or  wife 
may  enter  into  any  engagement  or  trans- 
action with  the  other,  or  with  any  other 
person  respecting  property,  which  either 
might  if  unmarried;   .  .  ." 

104.  Id.  §57-3-2. 

105.  Katson  v.  Katson,  43  N.M.  214,  89 
P. 2d  524  (1939);  Laughlin  v.  Laughlin, 
supra. 


case100  involving  irrigated  farm  land 
owned  by  the  wife.  The  court  al- 
lowed her  a  return  equal  to  the  fair 
rental  value  of  the  land.  The  re- 
mainder of  the  profits  were  held  to 
be  the  result  of  services  of  the  com- 
munity and  therefore  community 
property.  In  an  earlier  case107  in- 
volving the  separate  business  of  the 
husband,  the  court  stated  the  rule 
that  increases  in  value  of  the  bus- 
iness due  to  the  natural  course  of 
events  were  separate  property. 

The  separate  funds  of  one  spouse 
may  be  given  to  the  other  spouse 
and  the  donee-spouse  owns  them  as 
separate  property.108 

A  New  Mexico  statute109  allows 
the  wife  to  keep  her  "earnings  and 
accumulations"  when  living  separate 
from  her  husband.  The  Attorney 
General  has  interpreted110  the  stat- 
ute to  require  a  "legal  separation" 
before  such  earnings  lose  their  char- 
acter as  community  property  and  be- 
come separate  property.  The  term 
"accumulations"  in  this  context  has 
not  been  defined  in  New  Mexico. 

In  New  Mexico  the  payments  to 
an  injured  workman  under  A  York- 
men's  Compensation  provisions  are 
his  separate  property.111  The  deci- 
sions on  that  point  relied  on  earlier 
cases  indicating  that  marriage  alone 


106.  Laughlin  v.  Laughlin,  supra. 

107.  Katson  v.  Katson,  supra. 

108.  Menger  v.  Otero  County  State  Bank, 
44  N.M.  82,  98  P.2d  834  (1940). 

109.  N.M.  STAT.  ANN.  1953  §57-3"7- 
no.  Op.  Att'y  Gen.  ^4478,  1943-44. 
111.  Richards  v.  Richards,  283  P. 2d  881 

(N.M.,  1955);  See  In  re  Tocci,  45  N.M.  133, 
112  P. 2d  515  (1941);  Merrill  v.  Penasco 
Lumber  Co.  27  N.M.  632,  204  Pac.  72 
(1922). 
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does  not  give  rise  in  the  wife  who  no 
longer  lives  with  her  husband,  to  a 
claim  for  an  interest  in  the  pay- 
ments. Dependency  is  the  test  of  her 
claim. 

Payments  under  unemployment 
insurance112  and  the  public  welfare 
act113  seem  to  recognize  the  exist- 
ence of  the  community  property 
system.  However,  as  in  the  case  of 
social  security  of  all  types,  the  local 
law  must  be  adjusted  to  the  larger 
industrial  or  social  scene. 

Military  pensions,  retirement  and 
disability  compensation  matters  in- 
volving the  Federal  Government  are 
usually  covered  by  statutory  provi- 
sions making  the  payments  the 
property  of  the  veteran  although  the 
duty  to  support  dependents  is  fully 
recognized. 

Benefits  paid  to  a  surviving  spouse 
under  the  New  Mexico  wrongful 
death  statutes  are  the  separate  prop- 
erty of  the  recipient.114  And  the 
cause  of  action  for  physical  injuries, 
pain  and  suffering,  to  a  married 
woman  is  her  separate  property.115 
It  is  believed  that  the  same  rule  is 
applicable  to  cases  of  injury  to  a 
married  man. 

B.  Definitions:  Community  Property 

All  property  acquired  by  the  labor, 
skill  or  talent116  of  either,  or  both 
spouses  during  the  marriage  is  (i.e., 


112.  See  N.M.  STAT  ANN.  1953  §59-9-1, 
et  seq. 

113.  See  N.M.  STAT.  ANN.  1953  §13-1-1, 
et  seq.;  Op.  Att'y  Gen.  #5219,  1949. 

114.  Henkel  v.   Hood,  49   N.M.  45,   156 
P.2d  790  (1945). 

115.  Soto  v.  Vandeventer,  56  N.M.  483, 
245  P.2d  826,  35  A.L.R.  2d  1190  (1952). 

116.  Soto  v.  Vandeventer,  supra. 


is  presumed  to  be117)  community 
property.118  This  is  the  statement  of 
policy,  found  in  the  statute  and  sup- 
ported by  actual  probabilities,  upon 
which  the  community  property  sys- 
tem is  founded.119  Without  this  pre- 
sumption there  can  be  no  realistic 
basis  for  a  community  of  family 
resources. 

Mindful    of    Professor    Morgan's 
statement  that: 

Every  writer  of  sufficient  intel- 
ligence to  appreciate  the  diffi- 
culties of  the  subject  matter  has 
approached  the  topic  of  presump- 
tions with  a  sense  of  hopelessness 
and  has  left  it  with  a  feeling  of 
despair.120 

perhaps  it  is  advisable  to  say  no  more 
than  is  necessary  on  the  subject. 
However,  apart  from  the  niceties,  as 
well  as  the  opacity,  that  have  ob- 
scured the  significance  of  the  general 
presumption  in  favor  of  community 
property,  it  may  be  worthwhile  to 
emphasize  that  this  presumption 
serves  a  practical  purpose.  It  resolves 
doubts  in  favor  of  the  family  unit  as 
against  questionable  claims  of  separ- 
ate ownership  by  third  parties  and 
the  individual  spouses.  Its  applica- 
tion in  the  commingling  cases121 
is  illustrative. 


117.  Carron  v.  Abounador,  28  N.M.  491, 
214  Pac.  772  (1923). 

118.  N.M.  STAT.  ANN.  1953  §57-4-1. 

119.  See  Ganong,  Community  Property 
and  Presumptions,  28  Oregon  L.  Rev.  157 
at  167   (1949)- 

120.  Morgan,  Presumptions,  12  Wash.  L. 
Rev.  255  (1937)- 

ill.  Stroope  v.  Potter,  48  N.M.  404,  151 
P.2d  748  (1944);  In  re  White's  Estate,  41 
N.M.  631,  73  P. 2d  316  (1937);  Carron  v. 
Abounador,  supra. 
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As  previously  indicated,122  the 
principal  difficulty  surrounding  the 
use  of  this  presumption  is  the  quan- 
tum of  proof  sufficient  to  overcome 
or  displace  it. 

The  most  recent  case123  demon- 
strating this  difficulty  decided  that 
property  taken  in  the  form  of  joint 
tenancy  was  in  fact  community  prop- 
erty. The  court  had  to  decide 
whether  the  grantees  had  intended 
to  transmute124  community  prop- 
erty into  separate  property  by  taking 
the  deed  in  this  form.  The  court  held 
that  the  evidence  of  intention,  which 
was  actually  no  more  than  the  form 
of  the  deed,  did  not  overcome  the 
general  presumption  of  community 
property.125  In  so  holding  the  court 
elevated  to  a  position  of  authority  an 
earlier  dictum126  to  the  effect  that 
the  proof  "must  be  clear,  strong  and 
convincing";  that  more  than  a  mere 
preponderance  of  evidence  is  neces- 
sary to  rebut  the  presumption.  The 
only  safe  inference  that  may  be 
drawn  from  In  re  Trimble's  Es- 
tate121 is  that  some  deeds  in  the 
form  of  joint  tenancy,  now  outstand- 
ing   in    New    Mexico,    may    have 

122.  See  pages  12-14,  supra. 

123.  In  re  Trimble's  Estate,  57  N.M.  51, 
253  P.2d  805  (1953). 

124.  See  Clark,  Transmutations  in  New 
Mexico  Community  Property,  24  Rocky  Mt. 
L.  Rev.  273  (1952). 

125.  In  re  Trimble's  Estate,  supra  at  63: 
"Stripping  aside  the  technicalities  of  evi- 
dentiary force,  the  root  spirit  of  all  of  these 
decisions  is  intent,  and  rightly  so.  Ulti- 
mately, if  the  dual  estates  of  the  common 
and  civil  law  can  exist  together  compatibly, 
the  amalgam  must  be  the  true  intention  of 
the  parties  .  .  ." 

126.  See  Chavez  v.  Chavez,  56  N.M.  393, 
244  P. 2d  781,  30  A.L.R.  2d  1236  (1952). 

127.  57  N.M.  51,  253  P.2d  805  (1953). 


created  an  estate  in  community 
property,  rather  than  a  concurrent 
common  law  estate  in  which  the 
grantees  have  separate  but  undivided 
interests,  together  with  the  incident 
of  survivorship.  There  is  much  dis- 
agreement about  the  advisability  of 
letting  this  uncertain  state  of  titles 
continue.  Various  suggestions  have 
been  made  for  amending  or  re- 
writing the  statute  on  presump- 
tions which  in  its  present  form  does 
not  cover  joint  tenancies.  The 
Report  to  the  Senate  Committee 
examined  this  problem  extensively 
and  suggested  possible  alternative 
changes.128 

The  principal  sources  of  commun- 
ity property  are  the  wages  and 
salaries  of  the  spouses  and  profits  or 
income  from  community  prop- 
erty.129 Other  primary  sources  of 
community  ownership  are  acquisi- 
tions made  on  the  credit  of  the  com- 
munity and  gifts  to  the  community 
or  the  spouses  jointly.130  However 
no  reported  cases  have  decided  the 
last  question  in  New  Mexico. 

Stated  broadly,  the  important 
secondary  sources  of  community 
property  are  insurance  proceeds  of 
various  types,  including  life  insur- 
ance purchased  with  community 
funds,131  increases  in  value  of  com- 


128.  REPORT,  Ch.  V,  Ch.  XIII,  p.  155- 
156;  Senate  Bill  #291  22nd  N.M.  Legisla- 
ture, enacted  into  law  in  March,  1955, 
makes  a  preponderance  of  the  evidence 
sufficient  to  prove  a  transmutation. 

129.  REPORT,  Ch.  II. 

130.  See  1  de  Funiak,  §62,  69. 

131.  See  In  re  Miller's  Estate,  supra.  (In 
the  Miller  case  the  husband  and  wife  had 
died  simultaneously.  The  court  pointed  out 
that  no  survivorship  problem  was  involved 
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munity  property,  improvements  to 
community  property,  acquisitions  by 
the  spouses  through  adverse  posses- 
sion and  possible  proceeds  of  judg- 
ments for  the  wrongful  death  of 
children  of  the  marriage.132 

C.  Nature  of  Interest 

A  New  Mexico  case133  elicited 
Justice  Holmes'  much  quoted  state- 
ment that  on  the  nature  of  the  wife's 
interest  in  the  community  property: 
"The  discussion  has  fed  the  flame  of 
juridical  controversy  for  many 
years."  But  that  case,  as  decided  by 
the  Territorial  Supreme  Court  with 
Judge  Abbot's  dissent  becoming  the 
basis  for  a  reversal  by  the  United 
States  Supreme  Court,134  is  the  only 
decision  that  has  raised  a  serious 
question  about  the  reality  of  the 
wife's  present  interest.  The  United 
States  Supreme  Court  was  not  re- 
quired to  define  her  estate  but 
merely  said  it  was  "more  than  an  ex- 
pectancy." However,  since  1919,  if 
not  long  before,  it  has  been  clear 
that  the  spouses  have  present,  equal 
and  "vested"  interests  in  the  marital 
property.135  The  husband's  man- 
agerial powers  do  not  enlarge  his 
ownership.136 


and  since  the  insurance  was  taken  out  after 
marriage,  the  proceeds  fell  into  the  cate- 
gory of  community.  But  since  the  spouses 
died  simultaneously,  the  vested  interest  of 
each  became  part  of  the  separate  estate  of 
each). 

132.  See  1  de  Funiak,  Sec.  85. 

133.  Reade  v.  de  Lea,  14  N.M.  442,  95 
Pac.  131  (1908)  Rev'd  220  U.S.  311,  31  Sup. 
Ct.  425.  55  L.  Ed.  477»  3^  L.R.A.  (N.S.) 
1040  (1911). 

134.  See  n.  133,  supra. 

135.  Beals  v.  Ares,  25  N.M.  459,  185  Pac. 
780  (1919). 


D.  Control  and  Management 

Subject  to  specific  limitations 
placed  upon  his  power,  the  husband 
has  the  general  management  of 
the  community  property,137  except 
when  he  is  incapacitated  and  the 
wife  has  been  judicially  appointed 
head  of  the  community.  138 

The  husband's  powers  extend  to 
the  making  of  leases,139  except  oil 
and  gas  leases,140  the  execution  of 
ordinary  contracts  and  chattel  mort- 
gages.141 This  power  permits  him  to 
purchase  life  insurance  without  his 
wife's  consent.  The  case142  on  that 
point  involved  a  beneficiary-wife.  It 
is  not  clear  that  he  could  make  his 
separate  estate  beneficiary  or  a  third 
person  without  express  consent  from 
his  wife.  The  statute143  giving  the 
husband  "the  sole  power  of  disposi- 
tion of  the  personal  property  of  the 
community,  other  than  testamen- 
tary, as  he  has  of  his  separate  estate" 
is  subject  to  the  limitation  against 
injury  to  or  fraud  on  the  wife.  Until 
1915  the  wife's  written  consent  was 


136.  See  Dillard  v.  New  Mexico  State  Tax 
Commission,  53  N.M.  12,  201  P.2d  345 
(1948)  for  collection  of  cases. 

137.  N.M.  STAT.  ANN.  1953,  §57-4-3. 

138.  Id.  865-405  through  65-409;  Frkovich 
v.  Petranovich,  48  N.M.  382,  151  P.2d  337, 
155  A.L.R.  295  (1944);  see  Clark,  Manage- 
ment and  Control  of  Community  Property 
in  New  Mexico,  26  Tulane  L.  Rev.  324 
(1952)  for  a  discussion  of  management 
problems. 

139.  Fidel  v.  Venner,  35  N.M.  45,  389 
Pac.  803  (1930). 

140.  Terry  v.  Humphreys,  27  N.M.  564, 
203  Pac.  539  (1922). 

141.  Tindall  v.  Bryan,  54  N.M.  114,  215 
P.2d  355  (1950). 

142.  In  re  Miller's  Estate,  supra. 

143.  N.M.  STAT.  ANN.  1953  §57"4-3- 
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required  before  the  husband  could 
make  certain  transfers  of  personal 
property.144  In  1951  a  bill145  was 
introduced  in  the  legislature  to  re- 
enact  this  requirement  but  was 
defeated. 

The  statutes  and  cases  limit  the 
husband's  power  over  community 
real  property.  Community  realty  in- 
cluding oil  and  gas  leases  cannot  be 
conveyed  or  mortgaged  without  a 
joinder  of  the  spouses  as  grantors  or 
mortgagors.146  An  attempted  con- 
veyance by  one  spouse  is  void  and 
does  not  even  pass  the  interest 
owned  by  the  grantor.147  But  a 
case148  involving  a  purchase  money 
mortgage  signed  by  the  grantee  hus- 
band alone  held  the  mortgage  valid. 
This  anomalous  rule  is  justified  on 
the  theory  that  the  husband,  as 
agent  of  the  community,  holds  the 
community  property  in  trust.  How- 
ever, a  promise  by  the  husband  to 
execute  a  mortgage  on  community 
realty,  in  which  his  wife  does  not 
join,  will  not  support  the  claim  of 
an  equitable  mortgage.149  The  Su- 
preme Court  has  declared  that  there 
is  no  "head"  of  the  community 
realty.150  To  be  sure  the  statute151 

144.  Laws  1907,  Ch.  37,  §16.  Amended 
Laws  1915,  Ch.  84,  §1. 

145.  Senate  Bill  #102,  20th  Legislature, 
*95»- 

146.  N.M.  STAT.  ANN.  1953  §57"4-3- 

147.  Jenkins  v.  Huntsinger,  46  N.M.  168, 
125  P.2d  327  (1942). 

148.  Davidson  v.  Click,  31  N.M.  543,  249 
Pac.  100,  47  A.L.R.  1016  (1926). 

149.  El  Paso  Cattle  Loan  Co.  v.  Stephens 
&  Gardner,  30  N.M.  154,  228  Pac.  1076 
(1924). 

150.  See  Frkovich  v.  Petranovich,  supra 
("whether  the  husband  has,  notwithstand- 
ing the  1915  amendment,  some  power  of 
management  of  the  community  real  prop- 


does  not  expressly  confer  on  the  hus- 
band the  power  of  decision  as  to  how 
particular  realty  shall  be  used.  Yet 
it  is  believed  that  the  broad  grant  of 
managerial  power  in  the  statute  and 
the  responsibility  that  goes  with  it, 
plus  the  reliance  usually  placed  on 
the  head  of  the  family152  in  such 
matters,  would  seem  to  indicate  that 
the  power  of  decision  is  implicit. 

In  a  recent  controversy  over  the 
validity  of  a  real  estate  contract,  it 
was  decided  on  appeal153  that  the 
divorced  wife  of  the  contracting  hus- 
band would  be  required  to  make  a 
deed  to  the  purchaser  under  the 
contract.  The  husband  posed  as  a 
single  man  at  the  time  he  contracted 
to  sell  the  property.  Subsequently, 
as  part  of  the  divorce  settlement,  the 
contract  was  set  over  to  the  wife. 
Thereafter  she  made  statements  to 
the  purchasers  who  were  in  posses- 
sion and  had  made  improvements, 
which  it  was  alleged,  amounted  to  a 
promise  to  execute  a  deed.  The  suit 
arose  over  her  later  refusal  to  fulfill 
the  terms  of  the  contract  on  the 
ground  that  she  had  not  signed  it, 
and  therefore  it  was  void  under  the 
rule  of  previously  decided  cases.  The 
Supreme  Court  held  that  she  was 
estopped  by  her  own  conduct  to  re- 
pudiate the  contract.  The  theory  of 
the  dissent  seems  to  be  that  the  con- 
tract was  for  the  sale  of  realty  and 

erty  superior  to  the  power  of  the  wife  we 
do  not  consider  or  decide  .  .  .") 

151.  N.M.  STAT.  ANN.  1953,  §57-4-3- 

152.  See  Id.  §57-2-2:  "The  husband  is  the 
head  of  the  family.  He  may  choose  any 
reasonable  place  or  mode  of  living,  and  the 
wife  must  conform  thereto." 

153.  Treadwell  v.  Henderson,  58  N.M. 
230,  269  P.2d  1108  (1954). 
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since  not  signed  by  the  wife  was  void 
ab  initio  and  thus  could  not  be  en- 
forced. The  dissent  relied  on  a 
case154  denying  specific  performance 
of  a  contract  signed  by  the  husband 
alone.  The  crux  of  the  problem 
raised  by  the  Treadwell  case  seems 
to  be  whether  or  not  real  estate  con- 
tracts, which  are  widely  used  in  New 
Mexico,  are  within  the  purview  of 
the  statute  requiring  joinder  of  hus- 
band and  wife  in  mortgages  and 
conveyances.  However,  no  mention 
was  made  of  an  earlier  case155  which 
held  that  a  purchase  money  mort- 
gage signed  by  the  husband  alone 
was  valid.  The  earlier  case  appears 
to  have  been  decided,  albeit  on  an 
equity  theory,  in  the  teeth  of  the 
statute. 

No  reported  case  has  decided  that 
the  contract  of  purchase  by  one 
spouse  would  be  enforceable  al- 
though it  is  clear  that  an  action  for 
damages  will  lie  against  the  individ- 
ual spouse.156 

The  husband's  managerial  auth- 
ority permits  him  to  incur  debts  for 
the  community  and  includes  the 
right  to  create  a  trust  to  pay  com- 
munity debts.157  He  may  also  secure 
such  debts  with  a  chattel  mortgage 
without  obtaining  his  wife's  signa- 
ture thereon.158  However,  he  cannot 


154.  Adams  v.  Blumenshine,  27  N.M.  643, 
204  Pac.  66,  20  A.L.R.  369  (1922). 

155.  Davidson  v.  Click,  31  N.M.  543;  249 
Pac.  100  (1926). 

156.  See  Conley  v.  Davidson,  35  N.M.  173; 
291  Pac.  489  (1930);  Potter  v.  Connor,  38 
N.M.  431,  34  P. 2d  1086  (1934). 

157.  N.M.  STAT.  ANN.  1953  §57-4-3! 
See  n.  141,  supra;  McClendon  v.  Dean,  45 
N.M.  496,  117  P.2d  250  (1941). 

158.  n.  141  supra. 


assign  his  wages  without  his  wife's 
written  consent.159 

In  addition  to  the  above  specific 
powers,  the  husband  has  the  auth- 
ority to  claim  homestead160  and 
various  other  exemptions  which  are 
granted  to  the  heads  of  families.161 

This  summary  has  outlined  the 
powers  of  the  husband  as  the  gen- 
eral agent  at  law  for  the  marital 
partnership.  The  spouses  may  also 
act  for  each  other  under  a  written 
power  of  attorney  provided  for  by 
statute.162  This  raises  the  question 
of  the  legal  effect  of  a  power  of  at- 
torney executed  by  one  spouse  auth- 
orizing the  other  to  sell  community 
realty.  A  questionable  custom  has 
developed  in  recent  years  of  requir- 
ing the  power  of  attorney  for  such  a 
purpose  to  be  executed  jointly.163 
Perhaps  this  is  merely  an  example 
of  lawyers'  caution. 

Further  questions  may  be  raised 
concerning  the  power  of  the  hus- 
band to  appoint  his  wife  his  sub- 
agent,  or  his  agent  in  fact.  Under 
general  agency  doctrines  and  com- 
munity property  principles  this  prac- 
tice seems  not  only  legitimate164  but 
necessary  in  many  circumstances. 
Reference  will  be  made  to  this  prob- 
lem in  the  section  on  community 
debts  and  liabilities. 

Along  with  the  broad  powers  of 


159.  N.M.  STAT.  ANN.  1953  §43-1-12. 

160.  Id.  §24-6-1. 

161.  Id.  §24-6-8  ($500  personal  property 
"in  lieu  of"  homestead). 

162.  Id.  §57-2-7. 

163.  See  U.S.  Dep't.  of  Labor,  The  Legal 
Status  of  Women  in  the  U.S.A.,  Report  for 
New  Mexico  6  (Bulletin  of  the  Women's 
Bureau,  No.  157-30  revised,  Jan.  1,  1948). 

164.  See  1  de  Funiak,  §116. 
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the  husband  outlined  above,  he  also 
has  the  duty  of  appearing  for  the 
community  in  litigation.  He  is  the 
proper  party  to  sue  or  be  sued  in 
actions  involving  the  community.165 

Transactions  Between  Spouses 

A.  Contracts  and  Conveyances 

The  wide  latitude  of  contractual 
freedom  granted  to  married  persons 
in  the  statutes166  is  no  longer  limited 
by  the  decision  in  McDonald  v.  Lam- 
bert.167 Since  the  overruling  of  that 
case  in  1952,  spouses  have  been  free 
to  alter  their  separate  and  commun- 
ity property  relations  subject  only  to 
the  rule  respecting  confidential  re- 
lations embodied  in  the  statute168 
and  public  policy.169  The  statute170 
and  cases171  make  it  clear  that  con- 
veyances of  separate  and  community 
property  directly  between  husband 
and  wife  are  valid.  Moreover,  they 
are  encouraged  in  divorce  and  sep- 
aration agreements.172  The  stat- 
ute173 permitting  husband  and  wife 
to  "hold  property  as  joint  tenants, 
tenants  in  common  or  as  community 

165.  Levy  v.  Kalabich,  35  N.M.  282,  295 
Pac.  296  (1931);  see  also  Soto  v.  Vande- 
venter,  supra,  n.  115. 

166.  N.M.  STAT.  ANN.  1953,  §57-2-6 
through  57-2-12. 

167.  43  N.M.  27,  85  P. 2d  78,  120  A.L.R. 
250  (1939)  overruled  in  Chavez  v.  Chavez, 
56  N.M.  393,  244  P. 2d  781,  30  A.L.R.  2d 
1236  (1952). 

168.  N.M.  STAT.  ANN.  1953,  §57-2-6; 
Curtis  v.  Curtis,  56  N.M.  695,  248  P. 2d  683 
(1952). 

169.  See  Tellez  v.  Tellez,  51  N.M.  416, 
186  P.2d  390  (1947)- 

170.  N.M.  STAT  ANN.  1953  §57'4-3- 

171.  See  McDaniel  v.  McDaniel,  36  N.M. 
335,  15  P.2d  229  (1932);  Trigg  v.  Trigg,  37 
N.M.  296,  22  P.2d  119  (1933). 

172.  See  McDaniel  v.  McDaniel,  supra. 

173.  N.M.  STAT.  ANN.  1953  §57-3-2. 


property"  also  adds  flexibility  in 
ownership  and  interspousal  re- 
lations. 

Chavez  v.  Chavez1"1*  cleared  the 
way  for  free  transmutations  of  sep- 
arate and  community  property. 
However,  changes  in  character  of 
property,  from  one  category  to  the 
other,  must  be  provable  by  "clear, 
strong  and  convincing  evidence."175 

The  Report  to  the  Senate  Com- 
mittee suggests  that  husband  and 
wife  may  enter  a  partnership.176 
Although  it  seems  clear  that  either 
spouse  may  be  the  partner  of  a  third 
person,177  it  is  possible  that  a  bus- 
iness partnership  between  husband 
and  wife  would  be  considered  in- 
compatible with  the  marital  rela- 
tionship.178 

B.  Gifts 

The  husband  is  free  to  make  gifts 
to  his  wife  of  both  his  separate179 
and  his  community  property.180  It 
was  stated  in  Miller's  Estate181  that 
a  gift  of  life  insurance  proceeds,  pay- 
able on  the  husband's  death,  could 
be  purchased  by  the  husband  out  of 
community  funds  without  the  wife's 
consent.  He  may  not  of  course  make 
gifts  of  insurance  or  other  property 
and  defraud  her.182 


174.  See  n.  167,  supra. 

175.  In  re  Trimble's  Estate,  57  N.M.  51, 
253  P.2d  805  (1953).  See  n.  128  supra. 

176.  REPORT,  Ch.  VIII,  p.  104. 

177.  See  Adams  v.  Blumenshine,  27  N.M. 
643,  204  Pac.  66,  20  A.L.R.  369  (1922). 

178.  See  1  de  Funiak,  §148. 

179.  Menger  v.  Otero  County  State  Bank, 
44  N.M.  82,  98  P.2d  834  (1949)- 

180.  In  re  Miller's  Estate,  44  N.M.  214, 
100  P. 2d  908  (1940). 

181.  Seen.  180  supra. 

182.  Op.  Att'y  Gen.  1917-18,  p.  176. 
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Joint  bank  accounts  between  hus- 
band and  wife  are  common  in  New 
Mexico.  In  addition  to  their  conven- 
ience in  having  the  family  funds  all 
in  one  place  but  accessible  to  both 
spouses  during  their  lives,  these  ac- 
counts are  obviously  a  device  to  cir- 
cumvent testamentary  disposition 
requirements.  The  depositors  know 
that  the  "signature  of  any  one  co- 
tenant  (with  right  of  survivorship)  is 
binding  on  the  others,"  to  use  the 
language  in  the  pass  book  of  one 
large  savings  and  banking  institu- 
tion. Also,  a  statute183  protects 
banks  against  double  payment.  A 
case184  declares  that  the  intent  to 
create  survivorship  rights  in  a  joint 
bank  account  is  more  easily  found 
where  the  deposit  is  made  in  the 
name  of  the  husband  "or"  wife.  This 
type  of  banking  arrangement,  what- 
ever its  name,185  facilitates  transac- 
tions by  and  between  husband  and 
wife  and  is  perhaps  the  most  com- 
mon method  of  converting  the 
principal  sources  of  community 
property,  the  wages  or  salaries  of  the 
spouses,  into  separate,  undivided  in- 
terests with  the  object  in  mind  of 
obtaining  the  benefit  of  the  incident 
of  survivorship.  It  should  be  noted 
here  that  this  type  of  transmutation 
was  taking  place  just  as  frequently, 
perhaps,  during  the  years  when  the 


183.  N.M.  STAT.  ANN.  1953  §48-10-3. 

184.  Menger  v.  Otero  County  State  Bank, 
supra. 

185.  For  two  studies  of  this  question,  see: 
Kepner,  The  Joint  and  Survivorship  Bank 
Account— A  Concept  Without  a  Name,  41 
Calif.  L.  Rev.  596  (1953-54);  and  Townsend, 
Creation  of  Joint  Rights  Between  Husband 
and  Wife  in  Personal  Property,  52  Mich. 
L.  Rev.  779,  957  (1954). 


McDonald  case  prohibited  transmu- 
tations, at  least  of  separate  into 
community  property,  as  it  occurs 
today.  The  Trimble  case186  which 
lays  down  the  rule  that  the  form  of 
a  deed  to  realty  in  joint  tenancy  is 
not  "clear,  strong  and  convincing 
evidence"  of  transmutation  from 
community  to  separate  property  has 
not  yet  been  applied  to  the  joint 
bank  deposit  situations  of  transmu- 
tation. This  may  be  due  to  the  lan- 
guage regarding  intent  in  Menger  v. 
Otero  County  State  Bank137  re- 
ferred to  above,  and  also  to  the 
effect  given  to  the  depositors'  agree- 
ments usually  contained  on  the 
bank's  signature  card  and  applica- 
tion. 

The  overruling  of  Newton  v.  Wil- 
son188 along  with  the  McDonald 
case  left  the  way  clear  for  free  trans- 
mutation of  interests  in  land.  Earlier 
cases189  had  clearly  indicated  that 
no  straw  man  devices  were  necessary 
in  conveyances  between  spouses. 

Where  the  title  to  property  is 
taken  by  an  instrument  in  writing  in 
the  names  of  a  man  and  woman  who 
are  lawfully  married  but  are  not  so 
described  in  the  deed,  the  presump- 
tion of  a  gift  to  the  married  woman 
of  her  interest  in  the  property,  which 
was  indulged  in  by  the  Supreme 
Court  in  August  v.  Tillian,1Q0  appar- 
ently still  applies.  Thus  a  deed  in  the 
name  of  Jane  Smith  and  John  Smith 
(who  are  actually  husband  and  wife 
and  are  using  community  funds  for 

186.  N.  175. 

187.  N.  184. 

188.  53  N.M.  480,  211  P. 2d  776  (1949)- 

189.  N.  171. 

190.  51  N.M.  74,  178  P.2d  590  (1947)- 


COMMUNITY  OF  PROPERTY 


the  purchase)  results  in  a  presump- 
tion of  separate  ownership  to  one- 
half  of  the  property  in  the  wife,  the 
other  half  being  community  prop- 
erty in  which,  of  course,  she  owns 
One-half.  This  conclusion,  perhaps 
acceptable  to  a  logician,  is  unreal- 
istic. But  it  does  not  appear  to  have 
been  corrected  by  the  1947  amend- 
ment191 and  should  not  be  allowed 
to  become  a  "rule  of  property"  ac- 
cording to  one  justice.192 

C.  Legal  Actions 

No  general  statute  authorizes  ac- 
tions between  spouses.  Specific  auth- 
orization is  provided  in  the  divorce, 
separation193  actions  and  in  actions 
involving  married  minors.194  The 
general  rule  appears  to  be  that  the 
spouses  may  maintain  any  action 
except  for  tort  against  each  other. 
The  Married  Women's  Act  of 
1897195  declaring  that  "a  married 
woman  shall  sue  and  be  sued  as  if 
unmarried"  was  recently  construed 
to  prohibit  a  negligence  action  by  a 
woman  against  her  husband.196  This 

191.  LAWS,  1947,  Ch.  191,  §1. 

192.  See  Brown  v.  Gurley,  58  N.M.  153, 
267  P. 2d  134  (1954):  concurring  specially 
Justice  Seymour  stated:  "I  concur  in  the 
foregoing  opinion  except  in  one  respect,  im- 
material to  the  conclusion  reached.  By  the 
deed  to  Brown  and  his  wife  in  1937,  in  my 
opinion  Mrs.  Brown  acquired  a  one-half  in- 
terest in  the  property  as  a  tenant  in  com- 
mon. While  this  statement  is  in  conflict 
with  the  case  of  August  v.  Tilliam,  51  N.M. 
74,  178  P. 2d  590  (1947),  in  my  judgment  the 
decision  in  that  case  is  wrong.  The  only 
purpose  of  this  special  concurrence  is  an 
effort  to  avoid  having  the  rule  stated  in 
that  case  become  a  rule  of  property." 

193.  N.M.  STAT.  ANN.  1953,  §22-7-1, 
22-7-2. 

194.  Id.  21-6-7. 

195.  Id.  21-6-6. 


interpretation  conjures  up  the  com- 
mon law  merger  theory  which  may 
have  some  merit  in  public  policy, 
but  it  is  also  useful  to  prevent  suits 
against  insurance  carriers  who  can- 
not in  the  present  state  of  legal 
folklore  be  sued  directly  or  have 
their  name  whispered  near  the  jury 
box.197  Moreover,  this  construction 
overlooks  entirely  the  fact  that  in 
New  Mexico  in  1857  under  the  civil 
law  married  women  could  prosecute 
suits  against  their  husbands  when  a 
cause  of  action  arose.198  Thus  it  must 
be  inferred  that  when  the  common 
law  was  adopted  in  1876199  as  a  rule 
of  practice  and  decision  certain  sub- 
stantive rights  disappeared  under 
the  garment  of  procedure  but  they 
were  not  permitted  to  reappear  in 
1897  in  the  same  cloak. 

Creditors'  Rights  and  Liability  to 
Third  Persons 

In  New  Mexico,  and  perhaps  a 
majority  of  the  community  states,200 

196.  Romero  v.  Romero,  58  N.M.  201,  269 
P.2d  748  (1954). 

197.  See,  Olguin  v.  Thygesen,  47  N.M. 
377.  383»  J43  p-2d  585  (1943):  "A  reading 
of  the  numerous  cases  upon  the  question 
of  how  far  counsel  may  go  in  questioning 
witnesses  or  jurors,  and  in  statements  and 
comments  to  or  in  the  presence  of  jurors 
regarding  whether  the  defendant  in  per- 
sonal injury  or  death  cases  carries  liability 
insurance,  cannot  but  impress  all  of  us  with 
the  thought  that  the  time  may  come  when 
more  frankness  and  less  unsupportable  fic- 
tion will  call  for  permitting  the  jury  to 
know  where  there  is  such  insurance." 

198.  See  Chavez  v.  McKnight,  1  N.M.  147 
(1857);    Martinez   v.    Lucero,    1    N.M.    208 

(1857)- 

199.  N.M.  STAT.  ANN.  1953  §21-3-3. 

200.  See  Brockelbank,  The  Creditor  and 
the  Community  in  Idaho,  15  La.  Law  Rev. 
535  0955)'  see  x  de  Funiak,  Ch.  IX,  §161, 
162. 
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this  area  of  law  is  one  of  the  most 
disorderly,  impractical  and  confus- 
ing. In  the  following  section  an  at- 
tempt is  made  to  summarize  the 
problems  of  contract,  quasi-contract 
and  tort  creditors,  including  the  in- 
dividual spouses  who  may  also  stand 
in  the  relation  of  creditor  to  each 
other,  or  to  the  community.201 

A.  Antenuptial  Debts 

Wife:  The  statutes202  declare  that 
"the  separate  property  of  the  hus- 
band is  not  liable  for  the  debts  of 
the  wife  contracted  before  the  mar- 
riage" and  "the  separate  property  of 
the  wife  is  not  liable  for  the  debts 
of  the  husband,  but  is  liable  for  her 
own  debts,  contracted  before  or  after 
marriage."  These  statutes  make  it 
clear  that  a  woman  has  the  power  to 
incur  separate  debts  and  the  statutes 
are  a  clear  answer  to  questions  of 
separate  property  liability,  but  they 
leave  open  these  questions: 

1.  If  the  wife  has  no  separate 
property  may  the  community  prop- 
erty be  reached  for  her  antenuptial 
contract  debts? 

2.  If  the  community  property  is 
liable  for  such  debts,  will  an  ante- 
nuptial creditor  be  permitted  to  ex- 
ercise his  right  before,  with  or  after 
the  community  creditors  have  exer- 
cised theirs? 

3.  Do  the  statutes,  which  use  the 
term  "contracted,"  cover  antenuptial 
tort  liability? 


There  are  dicta  in  McDonald  v. 
Senn203  to  the  effect  that  the  Mar- 
ried Women's  Acts  have  by  im- 
plication abrogated  the  husband's 
common  law  liability  for  his  wife's 
antenuptial  torts.  But  the  question 
of  community  liability  remains.  In 
view  of  the  holding  in  the  Senn  case 
that  the  wife's  share  of  the  commun- 
ity property  could  be  taken  by  a 
judgment  creditor  of  the  wife  in 
order  to  satisfy  a  claim  against  her 
for  a  separate  tort,  the  question  pre- 
sented is  relevant  and  an  answer  is 
urgently  needed. 

Husband:  Although  no  statute  ex- 
pressly declares  that  the  husband's 
separate  property  is  liable  for  his 
antenuptial  debts,  the  logical  infer- 
ence is  that  such  property  is 
liable.204  But  again  we  have  a  fur- 
ther question:  Supposing  there  is  no 
separate  property— not  an  unreason- 
able supposition  since  most  people 
marry  young  and  acquire  more  prop- 
erty after,  rather  than  before,  mar- 
riage —  is  the  community  property 
or  at  least  his  interest  in  it,  subject 
to  execution  for  his  antenuptial  ob- 
ligations? An  old  case,205  decided 
when  the  civil  law  was  believed  to 
be  in  force,  a  view  overturned  by 
Beals  v.  Ares20G  answers  the  ques- 
tion in  the  affirmative.  It  was  held 
in  that  case  that  in  bankruptcy  an 
antenuptial  creditor  of  the  husband 
had  a  claim  against  the  community 


201.  Field  v.  Otero,  35  N.M.  68,  290  Pac. 
1015  (1930);  Laughlin  v.  Laughlin,  49  N.M. 
20,  155  P. 2d  1010  (1945);  McElyea  v.  Mc- 
Elyea,  49  N.M.  322,  163  P.2d  635  (1945)- 
See  1   de  Funiak.  §175. 

202.  N.M.  STAT.  ANN.  §§57-3-8,  57-3-9. 


203.  §3  N.M.  198,  204  P. 2d  990,  10  A.L.R. 
2d  966  (1949)- 

204.  See  In  re  Winston's  Will,  40  N.M. 
348,  59  P.2d  904  (1936). 

205.  In  re  Chavez,   149  Fed.  73,  80  CCA 
451   (1906). 

206.  25  N.M.  459,  185  Pac.  780  (1919). 
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property,  but  the  claim  was  subordi- 
nate to  the  claims  of  community 
creditors.  Even  if  marriage  is  not 
recognized  as  a  possible  financial 
escape  for  debtors,  it  seems  that 
sound  policy  will  require  that  com- 
munity property  be  held  secondarily 
liable  in  such  circumstances  where 
there  is  no  available  separate 
property. 

B.    Postnuptial   Separate   Debts   of 
Both  Spouses 

A  starting  premise  would  seem  to 
be  that  each  spouse's  separate  prop- 
erty is  liable  for  his  or  her  own 
separate  contract  debts.207  The  stat- 
ute is  clear  on  the  liability  of  the 
wife's  property  in  such  cases.  Her 
separate  property  is  liable  for  her 
own  debts,  contracted  before  or 
after  marriage.208  An  inference  may 
be  drawn  that  the  husband's  position 
with  respect  to  his  separate  property 
is  no  different  although  there  is  no 
comparable  statute  on  the  subject. 
However,  because  he  has  the  sole 
power  of  management  of  the  com- 
munity property,  another  question 
arises:  Does  the  husband  make  the 
community  property  liable  also  for 
his  postnuptial  separate  debts,  in  the 
absence  of  any  express  agreement  by 
the  creditor  to  look  only  to  his  sep- 
arate estate?  The  answer  appears  to 
be  that  he  does,209  with  one  excep- 

207.  Wife:  N.M.  STAT.  ANN.  §57-3-9, 
57-4-2,  Morris  v.  Waring,  22  N.M.  175,  159 
P.  1002  (1916);  First  Savings  Bank  v.  Flour- 
noy,  24  N.M.  256,  171  Pac.  793  (1918);  Hus- 
band: In  re  Winston's  Will,  supra,  McElyea 
v.  McElyea,  supra. 

208.  N.M.  STAT.  ANN.  1953  §57-3-9. 

209.  See  Strong  v.  Eakin,  11  N.M.  107, 
66  Pac.  539  (1901);  Carron  v.  Abounador,  28 


don:  "The  earnings  of  the  wife  (com- 
munity property)  are  not  liable  for 
the  debts  of  the  husband."210  The 
meaning  of  this  statute  is  not  free 
of  doubt,  but  it  is  believed  that  the 
phrase  "debts  of  the  husband"  refers 
to  the  husband's  separate  debts,211 
for  it  cannot  be  interpreted  sensibly 
to  mean  that  the  wife's  earnings, 
which  are  community  assets,  are  ex- 
empt from  the  claims  of  community 
creditors.  The  lack  of  clarity  in  an 
identical  California  statute212  re- 
sulted in  an  amendment  which 
makes  the  wife's  earnings  expressly 
liable  for  necessaries  furnished  the 
community.  In  tracing  this  develop- 
ment it  must  be  recalled  that  until 
1927  the  California  wife  had  no 
present  interest  in  the  community 
property. 

The  corollary  to  the  rule  that  the 
community  property  can  be  reached 
for  the  husband's  separate  debts,  as 
announced  in  some  states,  is  that  the 
husband's  separate  property  is  liable 
for  community  debts.213  New  Mex- 
ico has  not  decided  the  question. 

Cases  have  arisen  where  commun- 
ity funds  were  used  to  purchase214 
or  redeem215  or  improve216  separate 
property.  The  title  to  the  property 
remains  separate,  but  the  community 
as  a  creditor  will  be  entitled  to  a 

N.M.  491,  214  Pac.  772  (1923);  In  re  Win- 
ston's Will,  supra;  REPORT,  Ch.  VIII,  p. 
88. 

210.  N.M.  STAT.  ANN.  1953  §57-3-6. 

211.  REPORT,  Ch.  VIII,  p.  88. 

212.  CAL.  CIV.  CODE  (Deering,  1949), 
§168.  See  also  id.  §171. 

213.  See  1  de  Funiak,  §159. 

214.  McElyea  v.  McElyea,  supra. 

215.  Langhurst  v.  Langhurst,  49  N.M. 
329,  164  P.2d  204  (1945)- 

216.  Laughlin  v.  Laughlin,  supra. 
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lien.217  in  Field  v.  Otero218  an  ac- 
tion by  a  community  creditor,  the 
wife  claimed  a  superior  lien  for  ad- 
vances to  her  husband  out  of  her 
separate  estate.  The  court  recog- 
nized her  claim  the  same  as  any 
other  creditor's  but  denied  her  any 
priority. 

C.  Community  Debts 
I.  Contractual 

With  respect  to  contract  and  quasi- 
contract219  obligations  of  the  com- 
munity and  the  husband,  the  prob- 
lems lend  themselves  readily  to 
analysis.  The  first  premise  is  that 
community  property  is  liable  for 
community  debts.220  The  wife's  sep- 
arate property  is  not  liable  for 
community  debts  unless  expressly 
made  so.221  But  the  husband's  sep- 
arate property  may  be  liable  for 
community  debts.  This  inference  is 
based  on  the  facts  that:  (1)  The  hus- 
band is  the  only  one  empowered  in 
law  to  incur  community  debts  and 
(2)  all  of  his  debts  are  presumptively 
the  obligation  of  the  marital  com- 
munity.222 Moreover,  an  early 
case223  stated  that  community  prop- 

217.  id. 

218.  35  N.M.  68,  290  p.  1015  (1930). 

219.  See  N.M.  STAT.  ANN.,  1953 
§57-2-3:  "If  the  husband  neglect  to  make 
adequate  provision  for  the  support  of  his 
wife,  except  in  the  cases  mentioned  in  the 
next  section,  any  other  person  may,  in  good 
faith,  supply  her  with  articles  necessary  for 
her  support,  and  recover  the  reasonable 
value  thereof  from  the  husband." 

220.  See  In  re  Chavez's  Estate,  34  N.M. 
258,  280  P. 241,  69  A.L.R.  769  (1929);  1  de 
Funiak,  8159. 

221.  Rosenwald  and  Son  v.  Baca,  28  N.M. 
276,  210  P.  1068  (1922);  First  Savings  Bank 
v.  Flournoy,  supra. 

222.  See  Carron  v.  Abounador,  supra. 


erty  was  liable  for  the  husband's 
antenuptial  debts  but  added  that 
community  debts  had  priority.  With 
respect  to  postnuptial  debts  the 
argument  a  fortiori  appears  stronger. 

Although  the  community  property 
is  not  liable  for  the  wife's  con- 
tracts224 because  she  has  no  power 
to  act  for  the  community  unless 
judicially  appointed  its  head,225  the 
question  may  still  arise  as  to  her 
ability  and  right  to  incur  community 
debts  while  acting  as  the  agent  in 
fact  for  her  husband.  There  seems  to 
be  no  sound  reason  why  she  cannot 
act  through  her  husband's  agency 
powers  and  thus  bind  the  community 
property.  There  are  no  New  Mexico 
cases  in  point,  but  it  is  believed  that 
the  practice  is  not  unusual,226  par- 
ticularly among  ranching  and  farm- 
ing people. 

The  agency  in  fact  question  does 
not  arise  in  cases  involving  neces- 
saries because  the  statute227  creates 
a  right  in  quasi-contract. 

2.  Tort 

In  tort  matters  the  analysis  be- 
comes more  uncertain.  The  cate- 
gories are  not  distinct.  Just  what  are 
"community    torts"?    Shall    we    be 


223.  In  re  Chavez,  149  Fed.  73,  80  CCA 
451   (1906). 

224.  N.M.  STAT.  1953  §57-4-2;  see  Mc- 
Donald v.  Senn,  supra. 

225.  N.M.  STAT.  ANN.  1953,  §57-4-5; 
Frkovich  v.  Petranovich,  48  N.M.  383,  151 
P.2d  337  (1944). 

226.  See  Holloway  v.  Evans,  55  N.M.  601, 
238  P. 2d  457  (1931);  a  wife  was  held  liable 
for  her  husband  on  the  theory  that  a  prin- 
cipal is  liable  for  the  acts  of  his  agent.  The 
husband  and  wife  owned  property  jointly, 
but  in  what  form  they  held  it  is  not  stated. 

227.  N.M.  STAT.  ANN.  1953  §57-2-3. 
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forced  to  explore  the  whole  anal- 
ogous area  in  the  agency  and  the 
master-servant  cases?  A  glance  at  the 
difficulties  and  near  absurdities  en- 
countered in  this  determination  in 
other  states228  makes  one  wary  of 
any  definition.  If  Mrs.  Senn  in  Mc- 
Donald v.  Senn22Q  had  been  driving 
her  children  to  school  in  the  family 
car230  instead  of  her  own  car,  and 
the  same  events  occurred  would  the 
result  have  been  a  "community 
tort"  for  which  all,  if  necessary,  of 
the  community  property  would  be 
liable?  Would  it  have  made  a  differ- 
ence if  it  was  her  husband's  separate 
car  she  was  driving  to  the  school? 
When  these  queries  are  carried  into 
the  realm  of  secondary  liability  and 
insurance  law  the  maze  becomes  even 
darker. 

The  answer  to  some  parts  of  these 
questions  lies  in  the  enactment  of  a 
statute  prescribing: 

1.  The  order  of  liability  of  various 
types  of  property,  (community,  hus- 
band's separate,  wife's  separate,  or 
community  and  then  the  separate 
property  of  the  party  incurring  the 
obligation.) 

2.  The  priorities  among  commun- 
ity creditors  and  antenuptial  and 
postnuptial  creditors  of  the  individ- 
ual spouses. 

In  this  matter  perhaps  the  anal- 


228.  See  Donn  v.  Kunz,  52  Ariz.  219,  79 
P. 2d  965  (1938);  Bortle  v.  Osborne,  155 
Wash.  585,  285  P.425,  67  A.L.R.  1152  (1930). 

229.  See  n.  203,  supra. 

230.  See  Boes  v.  Howell,  24  N.M.  142,  173 
Pac.  966,  LRA  1918  F.  (1918);  Stevens  v. 
Van  Duesen,  56  N.M.  128,  241  P. 2d  331 
(1952);  Pouliot  v.  Box,  56  N.M.  566,  246 
P. 2d  1050  (1952).  The  family  purpose  doc- 
trine is  followed  in  New  Mexico. 


ogy  to  the  commercial  partnership 
will  offer  some  help.231 

A  far  more  important  answer  to 
questions  like  the  above  lies  in  a 
policy  determination  of  the  basic 
interests  of  the  family  as  opposed  to 
the  claims  of  creditors  of  individual 
spouses.  Some  states  already  recog- 
nize this  as  the  heart  of  the  prob- 
lem.232 With  this  determination 
there  should  also  be  considered  a 
complete  revision  of  the  various  ex- 
emption statutes  and  the  adoption 
of  a  family  expense  statute;233  one 
that  will  make  the  community  prop- 
erty, the  separate  property  of  each 
spouse,  and  both  spouses  personally, 
liable.  This  type  of  integrated  re- 
sponsibility would  be  more  feasible 
in  the  community  states  than  in  the 
common  law  states  where,  it  is  true, 
the  wife  has  her  pin  money  and  the 
hope  of  a  statutory  distributive  share 
if  her  husband  dies  with  an  estate, 
but  where  she  does  not  actually  own 
any  present  interest  in  the  marital 
property.  In  New  Mexico  the  wife 
is  already  liable  for  the  support  of 
an  ill  or  incapacitated  husband,  and 
not  merely  out  of  her  salary  or  wages 
which  are  community  property.  She 
is  liable  for  his  support  out  of  her 
separate  estate  when  there  is  no 
community  property.234  The  prin- 
ciple that  ownership  should  carry 
with  it  responsibility  is  just  as  ap- 

231.  See  also  ARIZ.  CODE  ANN.  1939, 
§63-305;  liability  of  community  property, 
husband's  separate  and  wife's  separate  prop- 
erty for  necessaries,  in  that  order. 

232.  See  1  de  Funiak,  §179,  182.  Arizona 
and  Washington  favor  the  family. 

233.  See  III  Vernier,  American  Family 
Laws,  §102-108. 

234.  N.M.  STAT.  ANN.  1953  §57-2-5- 
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plicable  to  family  property  owner- 
ship as  it  is  elsewhere. 

D.  Insolvency  Problems 

This  summary  does  not  cover  the 
various  exemption  statutes,  or  the 
problems  arising  out  of  the  duty  of 
support  as  distinguished  from  mar- 
ital property  ownership.  Nor  will  an 
effort  be  made  to  discuss  in  detail 
the  difficulties  of  insolvency  and 
bankruptcy.  It  is  believed  that  the 
foregoing  sections  present  the  ele- 
mentary problems  in  that  area.  The 
Report  to  the  Senate  Committee 
draws  attention  to  these  matters.235 
The  analysis  in  the  Report  supports 
at  least  two  general  conclusions 
which  may  be  formulated  here: 

1.  The  language  and  interpreta- 
tions of  the  New  Mexico  descent  and 
distribution  statutes,  and  also  the 
absence  of  testamentary  power  over 
the  community  property  by  the  wife, 
will  probably  create  trouble  and  ex- 
pense for  the  New  Mexico  family  if 
prosperity  should  wane  and  bank- 
ruptcies increase. 

2.  There  are  scarcely  any  clear-cut 
rules  for  procedures  in  bankruptcy 
involving  the  community,  or  its 
members.  While  the  community  has 
been  analogized  to  the  commercial 
partnership  for  some  useful  pur- 
poses, it  certainly  does  not  enjoy  the 
privileges  that  organization  and 
the  individual  partners  enjoy  in 
bankruptcy. 

Taxes* 
Tax  law  can  no  longer  be  ignored 


in  any  discussion  of  family  law.  But 
since  the  subject  is  large  as  well  as 
technical  only  the  most  important 
problems  can  be  mentioned  here. 
These  are  limited  to  income,  estate, 
gift,  and  real  property  taxes.  Ar- 
ticles may  be  found  elsewhere  which 
deal  with  tax  problems  of  divorce 
and  separation236  and  business  ven- 
tures of  the  community. 

Income  Taxes 
A.  State 

New  Mexico  has  levied  an  income 
tax  since  1933.237  Married  couples 
having  a  combined  income  of  $3,- 
500.00  or  more  are  required  to  file 
returns.  The  statute  permits  the  fil- 
ing of  a  joint  return  by  husband  and 
wife  except  where  husband  and  wife 
are  living  apart,  in  which  case  they 
"shall  make  separate  returns."  A 
joint  return  is  made  on  the  basis  of 
the  spouses'  total  income.  If  separate 
returns  are  filed,  each  reports  his  or 
her  separate  income  and  one-half  of 
the  community  income.  An  exemp- 
tion of  $2,500.00  is  allowed  a  mar- 
ried couple  and  a  $200.00  exemption 
for  each  minor  or  dependent  child. 

The  statute  sets  out  methods  for 
determining  gains  and  losses  in  in- 
come or  the  value  of  property.  Cost 
or  market  value  on  March  14,  1933, 
whichever  is  greater,  is  the  basis  for 


235.  REPORT,  Ch.  VIII. 
•  Part    of    this    section    appeared    as    an 
article:     "Another     Community     Property 


Anomaly,"  11  Tax  Law  Review  76  (1955) 
and  is  printed  here  with  the  permission  of 
the  Editors  of  Tax  Law  Review. 

236.  See  1  ARMSTRONG,  pp.  818-823; 
Kragen,  Stoke,  Oliver,  Buckley,  The  Mar- 
riage Undone— Taxwise  42  Calif.  L.  Rev. 
408  (1954). 

237.  N.M.  LAWS  1933,  Ch.  85,  §1,  p.  148; 
N.M.  STAT.  ANN.   1953,  §72-i5"i,  et  seq. 
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computing  gain.  Valuation  of  prop- 
erty acquired  by  gift  or  inheritance 
after  that  date  is  based  on  the  actual 
value  at  the  time  of  acquisition. 

The  tax  is  assessed  at  the  rate  of 
1%  on  net  income  up  to  and  includ- 
ing $10,000.00;  2%  on  net  income 
from  $10,000.00  to  $20,000.00;  3% 
on  net  income  from  $20,000.00  to 
$100,000.00;  and  4%  on  net  income 
over  $100,000.00.  A  1953  enactment, 
providing  in  certain  circumstances 
for  an  optional  system  by  which  4% 
of  the  Federal  tax  could  be  paid  in- 
stead of  the  amount  due  under  the 
regular  New  Mexico  income  tax 
schedule,  was  repealed  in  1955. 238 
The  tax  is  "imposed  at  like  and  sim- 
ilar rates  upon  the  net  income  of 
natural  persons  nonresident  of  this 
state  in  so  far  as  and  to  the  extent 
that  such  net  income  was  derived 
from  property  owned  or  business, 
trade,  profession  or  occupation 
carried  on  in  this  state  by  such  nat- 
ural persons."239 

B.  Federal 

Married  persons  in  the  community 
states,  except  California,240  have 
been  permitted,  since  1920,  to  split 
their   income    for    tax    purposes.241 

238.  N.M.  LAWS  1953,  Ch.  131;  N.M. 
LAWS  1955,  Ch.  188. 

239.  N.M.  STAT.  ANN.   1953  §72-15-21. 

240.  See  U.S.  v.  Robbins,  269  U.S.  315, 
70  L.  Ed.  285,  46  Sup.  Ct.  148  (1926). 

241.  Treasury  Decision  #3138,  March  3, 
1921  promulgated  by  Comm.  of  Int.  Rev. 
announcing  that  the  wife  was  a  partner  and 
had  a  vested  interest  in  the  community 
property  in  Arizona,  Idaho,  Louisiana,  New 
Mexico,  Nevada,  Texas  and  Washington. 
See  also  Poe  v.  Seaborn,  282  U.S.  161,  75  L. 
Ed.  239,  51  Sup.  Ct.  58  (1930);  1  de  Funiak, 
§238-242. 


The  older  theories  of  taxation  which 
were  based  on  formal  title  or  owner- 
ship made  the  practice  applicable 
in  the  community  states  where  each 
spouse  actually  owned  one-half  of 
the  community  estate.  This  resulted 
in  tax  savings  for  the  spouses.  So 
long  as  Federal  taxes  were  low,  no 
discernible  cries  of  unfair  privilege 
were  heard  from  the  direction  of  the 
common  law  states.  But  beginning 
in  the  1930's,  when  the  present  age 
of  taxation  commenced,  resentment 
was  expressed  over  the  tax  advan- 
tages enjoyed  in  the  community 
states.  The  1942  act242  brought  these 
cries  to  full  voice.  From  1942  to 
1948,  as  a  result  of  lowering  the 
amount  of  exemptions  and  credits, 
increasing  surtaxes  and  lowering  the 
brackets  at  which  surtax  rates  were 
applicable,  the  advantages  of  income 
splitting  became  highly  important, 
even  to  married  persons  in  the  lower 
income  groups.  What  happened 
after  1942  in  Hawaii,  Michigan, 
Nebraska,  Oklahoma,  Oregon,  and 
Pennsylvania  is  now  recorded  his- 
tory.243 The  hasty  adoption  of  com- 
munity property  legislation,  and  the 
speedier  repeal  of  it  after  1948244 
in  those  same  jurisdictions,  is  no 
adequate  commentary  on  the  com- 
munity property  method. 

A  1948  amendment  to  the  Internal 


242.  55  STAT.  687,  §101,  Surtax  on  Indi- 
viduals amending  §12 (b)  of  the  Internal 
Revenue  Code  of  1939. 

243.  See  Watson,  The  Problem  of  Income 
Tax  in  Community  Property  States,  27 
Nebr.  L.  Rev.,  541   (1948). 

244.  See  Epilogue  to  the  Community 
Property  Scramble:  Problems  of  Repeal,  50 
Col.  L.  Rev.  332  (1950). 
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Revenue  Code,245  by  permitting 
married  persons  throughout  the 
United  States  to  split  their  incomes 
by  filing  joint  returns,  in  effect, 
adopted  the  theory  of  joint  owner- 
ship of  family  resources.  The  1954 
Code  retains  this  provision.246  How- 
ever, separate  returns  are  still  pro- 
vided for,  and  in  some  instances 
there  is  a  slight  advantage  to  be  had 
in  the  community  states  by  filing 
separate  returns.  But  it  seems  clear 
that  community  property  principles 
have  become  a  permanent  part  of 
Federal  tax  law. 

Sec.  1001  of  the  1954  Code  ex- 
plains how  to  compute  gain  or  loss 
from  the  sale  or  other  disposition 
of  property.  Sec.  1014  specifies  the 
methods  for  determining  gain  or 
loss  for  tax  purposes.  One  provision 
thereof  has  special  relevance  in  New 
Mexico. 

"Sec.  1014.  Basis  of  Property 
acquired  from  a  Decedent,  (a)  In 
general.  —  Except  as  otherwise 
provided  in  this  section,  the  basis 
of  property  in  the  hands  of  a  per- 
son acquiring  the  property  from  a 
decedent  or  to  whom  the  property 
passed  from  a  decedent  shall,  if 
not  sold,  exchanged,  or  otherwise 
disposed  of  before  the  decedent's 
death  by  such  person,  be  the  fair 
market  value  of  the  property  at 
the  date  of  the  decedent's  death, 
or,  in  the  case  of  an  election  under 
either  section  2032  or  section  811 


245.  Revenue  Act  of  1948,  §301-305,  361; 
62  STAT.  114-116,  117  (1948);  see  Surrey, 
Federal  Taxation  of  the  Family— The  Reve- 
nue Act  of  J 948,  61  Harv.  L.  Rev.  1097 
(1948). 

246.  §2,  6013  (a). 


(j)  of  the  Internal  Revenue  Code 
of  1939  where  the  decedent  died 
after  October  21,  1942,  its  value  at 
the  applicable  valuation  date  pre- 
scribed by  those  sections. 

(b)  Property  Acquired  from  the 
Decedent.  —  For  purposes  of  sub- 
section (a),  the  following  property 
shall  be  considered  to  have  been 
acquired  from  or  to  have  passed 
from  the  decedent:  .  .  . 

(6)  In  the  case  of  decedents 
dying  after  December  31,  1947, 
property  which  represents  the 
surviving  spouse's  one-half  share 
of  community  property  held  by 
the  decedent  and  the  surviving 
spouse  under  the  community 
property  laws  of  any  State,  Ter- 
ritory, or  possession  of  the 
United  States  or  any  foreign 
country,  if  at  least  one-half  of 
the  whole  of  the  community  in- 
terest in  such  property  was  in- 
cludible in  determining  the 
value  of  the  decedent's  gross 
estate  under  chapter  1 1  of  sub- 
title B  (section  2001  and  follow- 
ing, relating  to  estate  tax)  or 
section  811  of  the  Internal  Rev- 
enue Code  of  1939;" 

Thus,  the  entire  community  estate 
receives  a  new  basis  for  income  tax 
purposes  which  is  the  fair  market 
value  at  the  time  of  the  spouse's 
death.  But  in  order  to  obtain  this 
new  basis  at  least  one-half  of  the 
community  property  must  be  in- 
cludible in  the  deceased's  gross  es- 
tate under  the  Federal  estate  tax 
law.24? 


247.  1954  Code,  §2001,  et  seq. 
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At  this  point  we  should  examine 
the  supposed  tax  advantages  enjoyed 
in  New  Mexico  upon  which  are 
founded,  at  least  in  part,  the  argu- 
ment for  denying  the  wife  testa- 
mentary power  over  her  share  of  the 
community  property.  Under  the 
present  law  upon  the  death  of  the 
wife  none  of  the  community  estate 
is  includible  in  her  gross  estate  and 
no  estate  tax  is  imposed.  The  New 
Mexico  wife's  "vested"  interest  ceases 
upon  her  death248  because  she  has 
no  testamentary  power  over  the 
community  property.249  The  entire 
community  estate  "belongs  to"  the 
surviving  husband  without  adminis- 
tration.250 But  as  a  consequence  the 
new  basis  for  income  tax  purposes  is 
not  available  to  the  husband. 

Upon  the  death  of  the  husband, 
however,  because  he  does  enjoy 
testamentary  power  over  one-half  of 
the  community  estate,251  there  is  a 
different  result.  At  least  one-half  of 
the  community  estate  is  includible  in 
his  gross  estate  for  Federal  estate  tax 
purposes,  and  a  new  basis  for  the 
entire  community  property,  which  is 
the  fair  market  value,  is  available. 
This  means  that  Section  1014(b)(6) 
is  applicable  to  the  property  consti- 
tuting the  surviving  wife's  coramun- 

248.  Hernandez  v.  Becker,  54  Fed.  2d  542 

(i93i). 

249.  N.M.  STAT.  ANN.  1953,  §29-1-8: 
".  .  .  except  such  portion  thereof  as  may 
have  been  set  apart  to  her  by  judicial  de- 
cree, for  her  support  and  maintenance, 
which  portion  is  subject  to  her  testamentary 
disposition,  and  in  the  absence  of  such  dis- 
position, goes  to  her  descendants,  or  heirs, 
exclusive  of  her  husband." 

250.  In  re  Chavez's  Estate,  supra;  see  Her- 
nandez v.  Becker,  supra. 

251.  N.M.  STAT.  ANN.  1953  §29-1-9. 


ity  one-half  interest  and  thus  she 
obtains  the  new  basis  for  her  share. 

The  present  discussion,  although 
primarily  concerned  with  income  tax 
provisions,  unavoidably  draws  atten- 
tion to  estate  tax  law.  However, 
while  the  focus  is  on  both,  perhaps 
it  may  be  wise  to  point  out  the  spe- 
cial importance  in  New  Mexico  of 
deciding  whether  property  shall 
be  held  in  joint  tenancy  or  in 
community. 

In  determining  whether  joint  ten- 
ancy property  is  includible  in  the 
decedent's  estate,  the  Code  requires 
the  inclusion  of  such  fraction  of  total 
value  of  the  property  as  was  derived 
from  decedent's  contribution  to  the 
purchase  price.252  It  should  also  be 
noted  that  Treasury  Regulation 
81.22(b)  provides  that:  "The  entire 
property  is  prima  facie  a  part  of  the 
decedent's  gross  estate  . . ."  As  a  prac- 
tical matter  this  means  that  the 
entire  value  of  property  held  in  joint 
tenancy  is  included  in  the  decedent's 
gross  estate  with  a  deduction  there- 
from of  the  survivor's  contribution. 
The  survivor  has  the  evidentiary 
burden  of  proving  his  contribu- 
tion.253 Thus  property  purchased 
twenty  years  ago  in  joint  tenancy  at 
a  price  of  $10,000.00,  of  which  $9,- 
000.00  was  furnished  by  the  husband 
and  $1,000.00  by  the  wife,  would 
upon  death  of  the  husband  be  in- 
cludible in  his  gross  estate  to  the 
extent  of  90%;  or  upon  prior  death 
of  the  wife,  in  her  estate  to  the  ex- 


252.  Internal  Rev.  Code  1954,  §2040. 

253.  105  F.  R.  §81.22;  3  F.  R.  97,  §701.32. 
Fed.  Tax  Regulations  (1954)  (U.S.  Con- 
gressional &  Administrative  News). 
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tent  of  10%  of  its  then  value.  As  a 
general  rule  income  tax  basis  is  cost. 
As  an  exception  to  this,  property  ac- 
quired by  descent,  inheritance  or 
bequest  acquired  a  new  basis  value 
at  the  date  of  the  decedent's 
death.254  But  this  exception  was  not 
applicable  to  property  held  in  joint 
tenancy  because  the  surviving  tenant 
took  by  right  of  survivorship  and  not 
by  devise,  bequest  or  inheritance.255 
The  1954  Code  broadens  this  excep- 
tion to  include  property  taken  by 
right  of  survivorship.256  But  the  stat- 
ute prescribes  one  condition:  that 
the  property  will  receive  the  new 
basis  if  the  property  was  required  to 
be  included  in  the  estate  of  the 
decedent  joint  tenant  under  the 
estate  tax  provisions.257 

Thus,  if  property  was  purchased 
from  the  husband's  separate  funds 
for  $10,000.00  twenty  years  ago  and 
the  title  taken  in  joint  tenancy,  upon 
the  death  of  the  husband,  the  prop- 
erty being  worth  $50,000.00,  100% 
thereof  will  be  includible  in  the  de- 
cedent husband's  estate,  and  the 
basis  of  the  property  thereafter 
would  be  $50,000.00.  But  presum- 
ably, under  the  new  law,  in  the 
illustration  first  given,  where  the 
wife  pays  $1,000.00  and  the  husband 
$9,000.00  on  the  original  purchase 
price,  only  one-tenth  of  the  property 
will  receive  the  new  basis  where  the 
wife  dies  first.  In  such  event,  if  the 
surviving  husband  sell  the  property 
for  $50,000.00  he  would  have  a  gain 
of  $36,000.00. 

254.  §1014  (b)(i). 

255-  1939  Code,  §113  (a)(5);  27  BTA  282. 

256.  1954  Code,  §1014  (b). 

257.  Id.,  §1014  (b)(6). 


Let  us  now  assume  that  the  same 
property  used  in  the  above  illustra- 
tions had  been  taken  in  community. 
Before  1948  a  new  basis  of  valuation 
was  obtained  for  the  decedent's  half 
under  the  exception  regarding  in- 
heritances, bequests  and  devises.  As 
to  the  survivor's  one-half,  which  in 
community  property  law  was  pres- 
ently owned,  cost  remained  the  basis. 
The  1948  Act258  changed  the  rule 
and  made  a  new  basis  available  for 
the  entire  community  property  at 
the  date  of  the  decedent's  death  if  at 
least  one-half  of  the  property  was 
includible  in  the  decedent's  estate, 
and  this  feature  is  unchanged  by  the 
1954  Code.25** 

Thus  it  follows  that  if  the  prop- 
erty referred  to  in  the  above  ex- 
ample (purchased  twenty  years  ago 
for  $10,000  and  at  the  time  of  the 
death  of  one  spouse  has  a  fair  mar- 
ket value  of  $50,000)  were  held  in 
community,  and  the  husband  died 
first,  all  of  such  property  would  ac- 
quire a  new  basis  of  $50,000  and 
there  would  be  no  gain  where  the 
survivor  might  sell  at  that  figure. 
However,  in  New  Mexico,  if  the 
property  were  held  in  community 
and  the  wife  died  first,  since  her  one- 
half  is  not  includible  in  her  gross 
estate,  a  new  basis  on  all  of  the  prop- 
erty is  not  available  under  Sec. 
1014(b)  (6).  Now  the  question  raised 
is    this:    If    die    surviving   husband 


258.  1948  Act.  §113,  (a)(5). 

259.  Id.  ".  .  .  and  if  at  least  one-half  of 
the  whole  of  the  community  interest  in 
such  property  was  includible  in  determin- 
ing the  value  of  the  decendent's  estate  un- 
der §811  .  .  .";  See  1954  Code,  §1014  (b) 
(6),  n.  286,  infra. 
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should  sell  the  property,  what  is  his 
gain? 

There  appear  to  be  two  answers. 
The  difference  between  them  has 
more  than  academic  significance. 

The  first  answer  is  that  there  is  a 
gain  to  the  surviving  husband  of 
$40,000,  the  difference  between  the 
cost  ($10,000)  and  the  sale  price 
($50,000).  This  answer  finds  justifi- 
cation in  the  general  rule  stated  in 
Section  1012:  ".  .  .  the  basis  of  prop- 
erty shall  be  the  cost  of  such  prop- 
erty, except  as  otherwise  provided 
.  .  ."  (in  following  chapters  and  sub- 
chapters). This  conclusion  is  also 
based  on  the  concealed  premise  that 
all  of  the  property  has  actually  be- 
longed to  the  husband  since  the  time 
of  original  purchase.  This  reasoning 
obviously  ignores  the  decisions  de- 
fining the  spouses'  interests  in  com- 
munity property  as  "vested." 

The  second  answer  to  the  ques- 
tion raised  is  that  there  is  a  gain  to 
the  husband  of  only  $20,000.  Sup- 
port for  this  answer  is  contained  in 
Section  1014(a):  "Except  as  other- 
wise provided  in  this  section,  the 
basis  of  property  in  the  hands  of  a 
person  acquiring  the  property  from 
a  decedent  .  .  .  shall  ...  be  the  fair 
market  value  of  the  property  at  the 
date  of  the  decedent's  death  .  .  ." 
In  New  Mexico  and  Nevada  the 
community  property  interest  of  the 
wife  does  not  "pass"  to  the  surviving 
husband,  nor  does  he  inherit  it.260 
However,  the  surviving  husband  cer- 
tainly "acquires"  that  interest  from 
the  decedent.  From  whom  else  could 
he  be  said  to  "acquire"  it?  Of  course 
if  he  alone  has  actually  owned  all  of 


the  community  property  since  the 
time  of  original  acquisition,  this 
argument  has  no  validity  and  the  ex- 
planation previously  stated  is  valid. 
No  other  provision  of  Section  1014 
is  applicable  to  this  peculiar  com- 
munity property  situation.  The  Sen- 
ate Finance  Committee  report  recog- 
nizes the  anomaly  and  no  specific 
measure  was  proposed  to  cover  it.261 

This  answer  has  its  genesis  in  a 
New  Mexico  Succession  tax  decision 
which  construed  the  relevant  New 
Mexico  succession  statutes.  The 
reasoning  of  this  case  was  approved 
and  enlarged  in  Hernandez  v. 
Becker,2®2  a  Federal  tax  case,  which 
decided  that  the  wife's  interest  in 
New  Mexico  community  property 
over  which  she  has  no  testamentary 
power  was  not  subject  to  an  estate 
tax  because  that  interest  was  not 
subject  to  probate.  On  the  other 
hand,  in  New  Mexico  and  Nevada 
when  the  husband  predeceases  the 
wife,  Section  1014(b)(6)  is  applic- 
able in  precisely  the  same  manner  as 
it  is  in  all  of  the  other  community 
states. 

Perhaps  a  further  reference  to  the 
example  previously  given  is  called 
for.  If  each  spouse  actually  owns 
one-half  of  the  community  property 
during  life,  a  fact  not  disputed  in 
any  of   the   community   states,   and 


260.  In  1923  the  California  wife  was 
granted  testamentary  power.  See  Boyd  v. 
Oser,  23  C.2d  613,  145  P. 2d  312  (1944).  Not 
until  1927  did  the  legislature  declare  her 
interest  in  the  community  property  to  be 
"present,  existing  and  equal."  Calif.  Civ. 
Code  (Deering  1949)  8161a. 

261.  See  n.  286  infra. 

262.  54  Fed.  2d  542  (1931);  see  In  re 
Chavez's  Estate,  supra. 
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therefore  the  cost  to  each  marital 
owner  of  the  property  in  the  illustra- 
tion is  computed  at  $5,000,  the  basis 
for  the  husband's  interest  upon  the 
wife's  death  is  still  cost,  or  $5,000, 
although  his  interest  has  a  present 
market  value  of  $25,000.  The  wife's 
one-half  interest,  originally  pur- 
chased for  $5,000,  also  has  a  market 
value  of  $25,000,  at  the  time  of  her 
death.  And  on  the  date  of  her  death 
this  interest  is  acquired  by  the  sur- 
viving husband  (it  does  not  "pass" 
to  him,  nor  does  he  inherit  or  take 
by  survivorship)  within  the  meaning 
of  Section  1014  which  provides  for  a 
new  basis  at  the  time  of  such  acquisi- 
tion. This  new  $25,000  interest  is 
added  to  the  husband's  interest 
valued  at  cost,  or  $5,000,  and  the 
new  basis  for  the  entire  community 
estate  is  $30,000.  If  it  is  sold  for  $50,- 
000  the  husband's  gain  is  $20,000. 

The  policy  argument  against  this 
line  of  reasoning  is  this:  the  estate 
tax  provisions  of  the  Code  should  be 
considered  in  determining  whether 
the  property  in  the  hands  of  the  sur- 
viving husband  should  receive  a  new 
basis  even  though  the  income  and 
estate  tax  provisions  may  stand  alone 
in  the  courts.  There  is  also  the  argu- 
ment that  the  estate  tax  law  was 
intended  to  apply  equally  to  all  de- 
cedent's estates,  including  commun- 
ity interests.  Moreover,  the  logical 
implication  from  the  other  income 
tax  sections  which  refer  to  the  es- 
tate tax  provisions,  is  that  property 
not  taxed  under  the  estate  tax  provi- 
sions does  not  receive  a  new  basis 
under  the  income  tax  sections  at  the 
time  of  acquisition  from  a  decedent. 


The  situation  in  New  Mexico, 
Nevada  and  California  (with  respect 
to  pre- 192 3  property)  appears  to  be 
sui  generis:  the  decedent  wife's 
interest  in  the  community  property 
escapes  the  estate  tax  and  this  estate 
tax  advantage  may  work  to  the  in- 
come tax  advantage  of  the  husband 
acquiring  the  interest. 

This  discussion  emphasizes  the 
importance  of  the  form  of  ownership 
of  family  property,  particularly  in 
the  higher  income  brackets.  And  it 
also  draws  attention  to  the  contra- 
diction in  New  Mexico  law  which 
holds  that  the  wife  has  a  "vested" 
interest  during  life,  but  after  her 
death  the  same  law  views  her  in- 
terest, for  some  purposes,  as  having 
belonged  to  the  husband  all  the 
time. 

Estate  or  Inheritance  Taxes 
A.  State 

The  New  Mexico  Succession 
Tax263  is  levied  on  "all  estates  which 
pass  by  will  or  inheritance  or  other 
statutes  .  .  ." 

In  1929  the  New  Mexico  Supreme 
Court  held264  that  no  Succession 
Tax  could  be  imposed  on  the  wife's 
community  interest  because  the  des- 
cent statute265  declares  that:  "Upon 
the  death  of  the  wife,  the  entire 
community  property,  without  ad- 
ministration, belongs  to  the  surviv- 
ing husband  .  .  ."  Thus  the  husband 
does  not  "inherit"  an  estate  taxable 
under  the  descent  and  distribution 
statutes  or  any  others.  However,  in 


263.  N.M.  STAT.  ANN.  1953,  §31-16-20. 

264.  In  re  Chavez's  Estate,  supra. 

265.  N.M.  STAT.  ANN.   1953  §29-1-8. 
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cases  where  the  husband  dies  first 
and  half  the  community  estate  passes 
to  the  wife,  this  half  is  subject  to 
the  Succession  tax266  and  other 
expenses.267 

Thus  in  New  Mexico,  although 
husband  and  wife  each  owns  an 
equal  interest  in  the  community 
property,268  the  Succession  tax  is 
imposed  on  community  property 
only  when  the  husband  predeceases 
the  wife.  If  the  spouses  die  simul- 
taneously it  would  appear  from  the 
conclusion  reached  in  a  life  insur- 
ance case269  that  the  community 
estate  of  each  would  pass  to  the  heirs 
of  each  decedent  and  therefore  the 
entire  estate  would  be  subject  to  the 
Succession  tax. 

B.  Federal 

With  respect  to  community  prop- 
erty the  1954  Code270  follows  the 
1948271  Act  which  in  effect  restored 
the  pre-1942  law.272  Under  the  latter 
law  one-half  of  the  community  prop- 
erty was  includible  in  determining 
the  gross  estate  of  the  decedent.  The 
marital  deduction  feature,  which 
is    generally    not    available    where 


266.  In  re  Stutzman's  Estate,  57  N.M.  710, 
262  P.2d  990  (1953). 

267.  N.M.  STAT.  ANN.  1953,  §29-1-9. 

268.  Beals  v.  Ares,  25  N.M.  459,  185  Pac. 
780  (1919);  McDonald  v.  Senn,  53  N.M.  198, 
204  P. 2d  990,  10  ALR  2d  966  (1949). 

269.  See  In  re  Miller's  Estate,  44  N.M. 
214,  100  P. 2d  908  (1940). 

270.  §2056  (c)  (2)  (C). 

271.  62  STAT.  116-117,  §351. 

272.  The  1948  Act  repealed  the  com- 
munity property  provisions  of  the  1939 
Code,  §§8n(d)(5),  811(e)(2),  811(g)(4). 
The  1942  Act  §402,  56  STAT.  942,  added 
a  new  paragraph  on  the  taxation  of  com- 
munity interests. 


spouses  own  only  community  prop- 
erty, remains.273 

The  1954  Code  contains  a 
change274  which  alters  the  rule  that 
community  property  converted  into 
separate  property  during  the  year 
1942  or  at  any  time  after  the  effec- 
tive date  of  the  1948  Act  was  deemed 
to  be  community  property  for  the 
purposes  of  computing  the  amount 
of  the  adjusted  gross  estate.  The 
1954  Code  declares  that  no  conver- 
sion after  December  31,  1941  is  ef- 
fective for  that  purpose.  This  rule 
is  applicable  in  all  the  community 
property  states. 

In  Hernandez  v.  Becker275  the 
question  was  "whether  the  wife's  in- 
terest in  the  community  property, 
upon  the  transfer  of  which  the  tax 
was  computed  and  collected,  was  of 
such  a  character  as  to  give  rise,  upon 
her  death,  to  a  federal  estate  tax 
measured  by  the  value  of  such  in- 
terest." The  United  States  Court  of 
Appeals  held  that  local  law,  as  in- 
terpreted in  the  Chavez  case,  was 
controlling  and  decided  that  the 
wife's  death  did  not  result  in  a  trans- 
fer of  interest  within  the  meaning  of 
Section  402  of  the  Revenue  Act  of 
1921  because,  "The  interest  which 
she  held  immediately  prior  to  her 
death  was  extinguished  by  that 
event."  In  other  words,  since  the 
wife  is  denied  testamentary  power 
over  the  community  property  in 
New  Mexico,  there  was  no  commun- 
ity estate  to  probate. 

The    Hernandez    case,    and    the 


273-  *954  Code,  §2056. 

274.  Id.  §2056(c)(2)(C). 

275-  54  Fed.  2d  542  (10  Cir.  1931). 
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Chavez  case  on  which  it  relies,  are 
the  product  of  a  combination  of  cir- 
cumstances. First,  the  New  Mexico 
court  in  the  Chavez  case  was  inter- 
preting a  descent  statute276  which 
was  enacted  in  1907  when  California 
community  property  legislation  was 
the  model.  At  that  time  the  Cal- 
ifornia wife  did  not  have  testament- 
ary power  over  her  community 
property277  nor  did  she  own  a 
present  or  "vested"  interest  in  it.278 
However,  in  New  Mexico,  at  least 
since  1919,  the  wife  has  had  such  a 
"vested"  interest.279  Second,  it  must 
be  pointed  out  that  both  of  the  cases 
were  decided  before  the  dominion 
and  control  theory  of  taxation 
achieved  supremacy.  One  case  dates 
from  1929,  the  other  from  1931. 
Third,  the  cases  were  decided  at  a 
time  when  the  judicial  eye  was  more 
inclined,  if  not  actually  conditioned, 
to  seeing  a  broad  cleavage  between 
tax  and  other  cases.  Fourth,  while 
the  peculiar  language  of  the  Federal 
statute  will  support  the  result  there 
obtained,  it  does  not  support  present 
reliance  on  the  Hernandez  case  for 
the  same  result,  simply  because  the 
relevant  phrase  has  not  appeared  in 
the  statute  since  1925.280  The  provi- 
sion in  question  was  Section  402,  of 
the    Revenue    Act    of    1921,    corre- 

276.  N.M.  STAT.  ANN.  1953  §29-1-8. 

277.  See  Boyd  v.  Oser,  23  Cal.  2d  613, 
145  P.2d  312  (1944). 

278.  Van  Maren  v.  Johnson,  15  Cal.  308, 
312  (i860);  United  States  v.  Malcolm,  282 
U.S.  792  (1931);  see  CAL.  CIV.  CODE 
§i6ia;  Kirkwood,  Ownership  of  Community 
Property  in  California,  7  So.  Calif.  L.  Rev.  1 

0933)- 

279.  Beals  v.  Ares,  supra. 

280.  See  44  STAT.  70,  Revenue  Act  of 
1926,  §302  which  contains  no  such  language. 


sponding  to  Section  811(a)  of  the 
*939  Code  and  to  Section  2033  of 
the  1954  Code.  In  the  1921  Act,  this 
provision  read: 

To  the  extent  of  the  interest 
therein  of  the  decedent  at  the 
time  of  his  death  which  after  his 
death  is  subject  to  the  payment  of 
the  charges  against  his  estate  and 
the  expenses  of  its  administration 
and  is  subject  to  distribution  as 
part  of  his  estate. 

The  portion  italicized  above  was 
omitted  in  the  Revenue  Act  of  1926 
and  in  corresponding  sections  of 
later  legislation.  Its  inclusion  in  the 
statute,  it  is  believed,  is  the  only 
possible  ground  for  the  correctness 
of  the  Hernandez  decision  as  a  tax 
case. 

Further  doubt  was  cast  on  the 
present  reliability  of  the  Hernandez 
decision  by  the  fact  that  the  pro- 
viso281 of  the  1948  Act  was  adopted 
because  of  the  uncertainty  of  the 
very  question  under  discussion,  the 
Senate  Finance  Committee282  point- 
ing out  that  it  was  doubtful  whether 
or  not  the  wife's  share  of  the  com- 
munity property,  held  under  the 
laws  of  Nevada  and  New  Mexico, 
was  or  was  not  includible  in  her 
estate.  However,  in  1948  there  was 
a  rather  astonishing  telegraphic  rul- 
ing283 made  in  response  to  a  ques- 

281.  62  STAT.  12  4,  Revenue  Act  of  1948, 
§366,  amending  §ii3(a)(5)  Internal  Reve- 
nue Code  of  1939;  See  1954  Code  §1014. 

282.  See  Senate  Report  No.  1013,  Commit- 
tee on  Finance,  March  16,  1947,  U.S.  Con- 
gressional Service  1163,  1251-1252  (1948). 

283.  5  Federal  Tax  Service,  Prentice-Hall 
(1948).  [576,406]  Estate  Tax— Nevada  com- 
munity  property   ruled   not    includible    in 
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tion  raised  in  Nevada  where  the 
wife  has  no  testamentary  power  over 
the  community  estate  and  where  the 
entire  community  property  also  "be- 
longs to"284  the  surviving  husband 
without  administration.  The  sound- 
ness of  this  ruling  seems  doubtful. 

The  proviso  in  the  1948  Act  was 
adopted  because  of  the  question 
raised  in  New  Mexico,  Nevada,  and 
California  (with  respect  to  pre- 1923 
community  property.285)  That  there 
was  considerable  interest  aroused  in 
this  peculiarity  whereby  the  wife's 
interest  in  the  community  property 
is  not  includible  in  the  decedent 
wife's  estate  is  evidenced  by  certain 
parts  of  the  report286  of  the  Senate 
Finance  Committee. 

Thus  we  may  conclude  that  the 


wife's  estate,  but  one-half  thereof  is  in- 
cludible in  husband's  estate  [see  also 
523,748]. 

But  see  Internal  Rev.  Service  Ruling 
[55-605,  September,  1955]  that  one-half  of 
community  property  is  includible  in  de- 
ceased wife's  gross  estate  for  estate  tax 
purposes  in  Nevada. 

284.  NEW  COMP.  LAWS  1929,  §3395.01, 
3395-02. 

285.  See  n.  282,  supra. 

286.  Id.  Explaining  the  addition  of  §366, 
Revenue  Act  of  1948,  the  Senate  Report 
states:  "...  The  amendment  applies  only 
if  at  least  one-half  of  the  whole  of  the 
community  interest  in  such  property  was  in- 
cludible in  determining  the  value  of  the 
decedent's  gross  estate  under  §811.  Thus  a 
husband  will  not  have  a  new  basis  for  his 
part  of  the  community  property  upon  the 
death  of  his  wife  in  those  situations  in 
which  her  interest  in  their  community  prop- 
erty is  not  subject  to  the  estate  tax  because 
of  the  limted  nature  of  her  interest,  as  is  the 
case  with  community  property  under  the 
law  of  Nevada  and  New  Mexico,  and  certain 
community  property,  under  the  law  of  Cali- 
fornia, acquired  by  the  community  prior 
to  April  16,  1923." 


Hernandez    case287    deserves    atten- 
tion but  hardly  merits  veneration. 

Gift  Taxes 

A.  State 

The  New  Mexico  gift  tax288  ap- 
plies only  to  testamentary  gifts  and 
gifts  made  in  contemplation  of 
death.  Gifts  taxable  under  the  act 
are  also  subject  to  the  state  succes- 
sion tax. 

B.  Federal 

The  1954  Revenue  Code  presents 
the  provisions  of  the  1948  Code  in 
a  more  orderly289  and  concise  form. 
Sec.  2513  is  the  same  as  Sec.  1000(f) 
as  added  by  Sec.  374  of  the  1948  Act 
which  provided  that  a  gift  after  the 
1948  Act  was  enacted  "by  one  spouse 
to  any  person  other  than  his  spouse 
shall,  for  the  purposes  of  this  chap- 
ter, be  considered  as  made  one-half 
by  him  and  one-half  by  his  spouse. 
.  .  ."  Sec.  2521-2524  are  essentially 
the  same  as  the  old  Sec.  1004,  per- 
taining to  deductions,  which  pro- 
vides for  gifts  by  or  between  the 
spouses.  Sec.  2523(a)  like  the  old  Sec. 
1004(a)(3)(A)  provides  for  a  deduc- 
tion of  one-half  of  the  value  of  a 
gift  made  to  a  spouse.  Sec.  2523(f)(1) 
like  the  old  Sec.  1004  (F)  (i)  provides 
that  this  deduction  is  not  allowed 
if  the  property  is  community.  But 
community  property  will  not  be 
considered  to  be  such  "if  the  entire 
value  of  such  property  (and  not 
merely  one-half  thereof)  is  treated 
as  the  amount  of  the  gift."290 

287.  54  Fed.  2d  542  (10th  Cir.  1931). 

288.  N.M.  STAT.  ANN.   1953  §31-16-20. 

289.  See  1954  Code,  Ch.  12. 

290.  Id.  §2523  (f)  (2). 
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Under  the  1954  Code  and  pre- 
viously, a  gift  from  either  spouse 
to  a  third  person  will  be  treated 
for  gift  tax  purposes  as  if  one-half 
was  made  by  each  spouse.  If  a  hus- 
band or  wife  makes  a  gift  to  a  spouse 
and  the  gift  is  not  community  prop- 
erty, one-half  of  the  value  of  the  gift 
is  deductible.  In  a  gift  between 
spouses  of  community  property, 
only  one-half  of  the  value  is  con- 
sidered to  have  been  given  by  the 
donor  spouse.  Thus  the  marital  de- 
duction feature  is  unchanged.  It  is 
allowable  only  to  the  extent  that 
such  transfer  can  be  shown  to  repre- 
sent a  gift  of  property  which  was 
not,  at  the  time  of  the  gift,  held  as 
"community  property"  as  defined  in 
Sec.  2523(f). 

The  lifetime  exemption  of  $30,- 
000.00  remains.291  It  is  in  addition 
to  the  $3,000.00  calendar  year  exclu- 
sion and  may  be  applied  by  the 
donee  against  any  gifts  until  the 
amount  is  exhausted.292  Where  mar- 
ried couples  file  separate  gift  tax 
returns  the  exemption  can  amount 
to  $60,000.00  for  the  couple  and  the 
exclusion  per  gift  per  year  may  be 
$6,000.00.  Spouses  are  required 
under  Sec.  2513(a)(2)  to  sign  "con- 
sent of  spouse"  certificates  on  gift 
tax  returns. 

Real  Property  Taxes 

Taxes  levied  in  New  Mexico  on 
real  property  are  assessed  against 
the  property  and  it  is  immaterial 
whether  community  property  is 
listed  on  the  rolls  in  the  name  of 


the  husband  or  wife  or  both.  This 
matter  was  decided  in  a  case293  at- 
tacking the  validity  of  a  bond  elec- 
tion on  the  ground  that  women 
voting  had  not  paid  the  requisite 
property  tax. 

A  1948  case294  involving  a  tax 
exemption  of  $2,000.00  granted  vet- 
erans and  widows  of  veterans  held 
that  the  exemption  applied  only  to 
the  veterans'  interest  in  the  com- 
munity property.  By  statute295  in 
1949  the  exemption  was  extended 
to  "property,  including  the  com- 
munity or  joint  property  of  husband 
and  wife.  .  .  ." 

Dissolution 
A.  Divorce  and  Separation 

1.  Divorce 

In  New  Mexico  there  are  ten 
statutory  grounds  for  divorce,296  but 
one,  "incompatibility,"297  is  the 
ground  most  frequently  alleged. 
Oklahoma  is  the  only  other  state 
having  the  same  ground298  although 
a  number  of  states  seem  to  interpret 
"cruelty"  or  "mental  cruelty"  to 
cover  much  of  the  same  area  of  mar- 
ital   discord.     Limited    divorce    or 


291.  Id.  §2521. 

292.  id.  §2503. 


293.  Baca  v.  Village  of  Belen,  30  N.M. 
541,  240  Pac.  803  (1925). 

294.  Dillard  v.  New  Mexico  State  Tax 
Commission,  53  N.M.  12,  201  P. 2d  345 
(1948). 

295.  N.M.  LAWS  1949,  Ch.  27;  N.M. 
STAT.  ANN.  1953  §72-1-18. 

296.  N.M.  STAT.'  ANN.  1953  §§22-7-1, 
22-7-7. 

297.  Id.  §22-7-1(8);  see  Poteet  v.  Poteet, 
45  N.M.  214,  114  P. 2d  91   (1941). 

298.  12  OKLA.  STAT.  ANN.  (perm.  Ed.) 
§1271.  See  Note,  7  Okla.  L.  Rev.  99,  "In- 
compatibility of  temperament"  is  a  ground 
in  Alaska,  3  ALASKA  COMP.  STAT.  1949 
§56-5-7,  and  in  the  Virgin  Islands,  V.  I. 
LAWS,  1944.  Bill  #14,  §1. 
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divorce  a  mensa  et  thoro  is  not  rec- 
ognized in  New  Mexico.299  All  de- 
crees are  final.300  The  residence 
requirement  is  one  year.  A  1953 
amendment301  to  the  residence  stat- 
ute which  declares, 

".  .  .  and  provided  further,  per- 
sons serving  in  any  military 
branch  of  the  United  States  Gov- 
ernment who  have  been  contin- 
uously stationed  in  any  military 
base  or  installation  in  the  State  of 
New  Mexico  for  such  period  of 
one  (1)  year,  shall  for  the  purposes 
hereof,  be  deemed  residents  in 
good  faith  of  the  state  and  county 
where  such  military  base  or  in- 
stallation is  located." 

has  been  upheld  against  an  attack 
of  unconstitutionality.  Two  recent 
cases302  have  been  decided  under 
the  statute  but  neither  meets 
squarely  the  current  conflicts  prob- 
lems relating  to  "domicile"  and 
"residence"  arising  in  divorce  cases. 
In  one  case303  two  justices  of  the 
New  Mexico  Supreme  Court,  in  sep- 
arate opinions,  make  exhortative 
digressions  in  order  to  express  their 
desire  that  New  Mexico  decrees 
granted  under  the  above  statute  be 
upheld  against  attacks  under  the  full 
faith  and  credit  clause.  It  was  hoped 
until  recently  that  a  case304  before 
the  United  States  Supreme   Court, 


299.  Hodges  v.  Hodges,  22  N.M.  192,  159 
Pac.  1107   (1916). 

300.  See  Poteet  v.  Poteet,  supra. 

301.  N.M.  LAWS  1951,  Ch.  107,  N.M. 
STAT.  ANN.  1953  §72-1-18. 

302.  Wilson  v.  Wilson,  58  N.M.  411,  272 
P.2d  319  (1954);  Crownover  v.  Crownover, 
58  N.M.  597,  274  P.2d  127  (1954.) 

303.  Crownover  v.  Crownover,  supra. 


which  arose  in  the  Virgin  Islands, 
would  point  to  an  answer  to  the 
domicile  question  in  New  Mexico 
and  elsewhere  in  the  United  States. 

A  New  Mexico  decree  dissolves 
the  community  of  acquests  and 
gains.305  Upon  divorce  the  commun- 
ity property  must  be  divided 
equally.306  Fault  or  misconduct  is 
not  to  be  considered  in  such  divi- 
sion.307 If  no  division  of  property  is 
made  the  parties  may  later  petition 
for  a  division.308  Meantime,  by  the 
rule  generally  accepted  in  commun- 
ity states,  the  spouses  hold  the 
marital  property  as  tenants  in 
common.309 

One  writer310  has  explained  that 
the  exact  portion  of  the  community 
property  which  each  spouse  takes 
upon  dissolution  of  the  marriage 
cannot  be  ascertained  until  the  com- 
munity obligations  are  paid.  Thus 
any  division  of  property  may  have 
to  be  made  subject  to  the  community 
debts. 

Contracts  and  settlements  be- 
tween the  spouses  immediately  pend- 
ing divorce  are  encouraged.311 
However,  such  agreements  must  be 
fairly    entered    into    and    the    wife 

304.  Granville-Smith  v.  Granville-Smith, 
75  S.  Ct.  553  (1955). 

305.  See  Harper  v.  Harper,  54  N.M.  194, 
217  P.2d  857  (1950). 

306.  Sands  v.  Sands,  48  N.M.  458,  152 
P. 2d  399  (1944);  Cauthen  v.  Cauthen,  53 
N.M.  458,  210  P. 2d  942  (1949). 

307.  Beals  v.  Ares,  25  N.M.  459,  185  Pac. 
780  (1919)- 

308.  N.M.  STAT.  ANN.    1953,  §22-7-22. 

309.  See  In  re  Chavez's  Estate,  34  N.M. 
258,  280  Pac.  241,  69  A.L.R.  769  (1929). 

310.  1  de  Funiak,  §210,  227. 

311.  McDaniel  v.  McDaniel,  36  N.M.  335, 
15  P. 2d  229  (1932);  See  Miller  v.  Miller,  33 
N.M.  132,  262  Pac.  1007  (1928). 
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must  have  had  independent312  and 
competent313  legal  counsel,  and 
there  must  have  been  a  full  dis- 
closure of  the  facts  and  the  extent 
of  the  property  involved. 

The  importance  of  careful  drafts- 
manship in  connection  with  divorce 
decrees  is  manifested  in  the  tax  cases. 
But  apart  from  the  tax  aspects  of 
divorce,314  the  fundamental  distinc- 
tion between  property  ownership 
and  the  duty  of  support  must  not  be 
overlooked.  This  distinction  is  fre- 
quently blurred  in  the  trading  of 
assets  which  often  accompanies 
divorce.315 

2.  Separation 

Instead  of  the  old  divorce  a  mensa 
et  thoro,  which  is  not  recognized  in 
New  Mexico,316  a  statute317  pro- 
vides for  separation  "whenever  the 
husband  and  wife  shall  have  perma- 


312.  Beals  v.  Ares,  supra. 

313.  Cornell  v.  Cornell,  57  N.M.  380,  258 
P. 2d  1143  (1953).  Counsel  in  this  case  was 
mentally  ill  and  subsequently  died. 

314.  See  Lagomarcino,  Federal  Tax  Con- 
sequences of  Alimony  and  Separate  Mainte- 
nance Payments,  3  Buffalo  L.  Rev.  179 
(1954;)  Johnson,  Divorce  and  Federal  In- 
come Tax  Payments,  37  Minn.  L.  Rev.  413 
(1953)  1  Note,  California  Divorce  Agree- 
ments—Alimony or  Property  Settlements  2 
Stan.  L.  Rev.  731  (1950);  Hines,  Tax  As- 
pects of  Property  Settlements,  12  So.  Calif. 
L.  Rev.  386   (1939). 

315.  See  Kragen,  Stoke,  Oliver  and  Buck- 
ley, The  Marriage  Undone:  Taxwise,  42 
Calif.  L.  Rev.  408  (1954);  1  ARMSTRONG 
813-822. 

316.  Hodges  v.  Hodges,  supra.  Under  the 
civil  law  a  dissolution  of  the  conjugal  associ- 
ation or  a  separation  from  bed  and  board 
had  to  be  decreed  by  a  competent  tribunal 
and  could  not  take  place  by  consent  of  the 
parties.    Martinez  v.    Lucero,    1    N.M.    208 

(1857). 

317.  N.M.  STAT.  ANN.  1953  §22-7-2. 


nently  separated  and  no  longer  live 
or  cohabit  together,  as  husband  and 
wife  .  .  .  ."  Either  spouse  may  seek 
such  relief  "without  asking  for  or 
obtaining  in  such  suit  a  dissolution 
of  the  bonds  of  matrimony  .  .  ."  And 
the  statute  further  provides  for  the 
"division  of  property,  or  for  disposi- 
tion of  the  children"  in  the  suit. 

However,  the  statute  does  not 
disturb  the  marriage  relationship. 
Thus  it  would  seem  that  the  com- 
munity of  property  continues318 
with  one  exception:  The  wife  there- 
after living  separate  from  her  hus- 
band may  keep  her  "earnings  and 
accumulations"  and  those  of  her 
minor  children  in  her  custody  as 
separate  property.319  The  husband's 
earnings  apparently  continue  to  be 
community  property.320  If  this  is  the 
rule,  it  is  inequitable  and  should  be 
corrected. 

B.  Death 

1.  Testate 

Death  dissolves  the  community.321 
However,  after  the  death  of  either 
spouse  the  community  property  is 
still  charged  with  the  community 
debts.322  In  the  case  of  the  husband's 
death,  "the  entire  community  prop- 
erty is  equally  subject  to  his  debts, 
the  family  allowance  and  the  charge 
and  expenses  of  administration."323 

However,  "upon  the  death  of  the 

318.  See  1  de  Funiak,  §187. 

319.  N.M.  STAT.  ANN.  1953  §57-3"7- 

320.  See  Loveridge  v.  Loveridge,  52  N.M. 
353,  198  P.2d  444  (1948). 

321.  In  re  Chavez's  Estate,  34  N.M.  258, 
280  Pac.  241,  69  ALR  769  (1929);  N.M. 
STAT.   1953,  §§29-1-8,  29-1-9. 

322.  See  In  re  Chavez's  Estate,  supra. 

323.  N.M.  STAT.  ANN.  1953  §29-1-9. 
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wife  the  entire  community,  without 
administration,  belongs  to  the  sur- 
viving husband  .  .  ."324 

In  the  case  previously  discussed 
which  held  that  no  Succession  tax 
was  collectible  upon  the  death  of  the 
wife  the  court  explained  that,  "no 
other  course  would  be  logical  unless 
the  law  makers  desire  to  add  to  the 
sorrows  of  a  bereaved  husband  the 
further  burden  of  the  enforced 
liquidating  of  his  business  affairs 
upon  the  death  of  the  wife."323 

This  rhetorical  statement,  and  the 
tax  savings  which  have  followed  it, 
are  the  principal  bases  for  denying 
the  w-ife  testamentary  power.  Sta- 
tistics326 indicate  clearly,  nonethe- 
less, that  the  chances  of  a  married 
woman  in  the  United  States  outliv- 
ing her  husband  are  considerable. 

Only  New  Mexico  and  Nevada,327 
two  relatively  poor  and  sparsely  pop- 
ulated states,  limit  the  wife's  testa- 
mentary power  to  her  separate 
estate.  Unless  one  knows  the  back- 
ground of  the  statutes  in  these  states 
and  the  rationale  of  the  Chavez  de- 
cision it  is  difficult  to  explain  this 
anomalous  feature  of  the  marital 
system  in  these  two  states. 


wife's  separate  estate  is  subject  to 
her  testamentary  power330  and  if 
not  exercised  the  property  descends 
one-fourth  to  the  surviving  husband 
and  the  "remainder  in  equal  shares 
to  the  children  of  the  decedent  and 
further,  as  provided  by  law."331 
Upon  the  husband's  death  intestate 
his  one-half  of  the  community  prop- 
erty goes  one-fourth  to  the  surviving 
wife  and  three-fourths  to  the  children 
in  equal  shares.332  Thus  the  widow 
will  have  five-eighths  of  the  commun- 
ity estate  and  the  children  three- 
eighths. 

The  intestate  succession  statute333 
seems  to  be  in  need  of  a  change 
which  will  provide  that  in  case  of  the 
death  of  either  spouse,  the  survivor 
would  take  the  decedent's  one-half 
of  the  community  property.  The 
California  law334  so  provides.  This 
would  do  away,  in  large  part,  with 
the  necessity  for  guardians  of  the 
estates  of  minor  children335  and 
would  facilitate  the  handling  of 
property  by  the  survivor.  The  grant- 
ing of  an  interest  to  the  children 
directly  seems  to  be  traceable  to  the 
earlier  civil  law.336 

The  complications  of  probate  in 


2.  Intestate 

In  New  Mexico  the  death  of  the 
wife  does  not  affect  the  community 
property.  Her  vested  interest  in  the 
property  is  "extinguished  by  that 
event." 32S  It  thereupon  "belongs 
to"329  the  surviving  husband.   The 

324.  Id.  §29-1-8. 

325.  In  re  Chavez's  Estate,  supra. 

326.  See  REPORT,  Ch.  II,  p.  15. 

327.  NEV.  COMP.  LAWS  1929,  §3395-01, 
3395-02. 


328.  See  Hernandez  v.  Becker,  54  Fed. 
2d  542   (10  Cir.  1931). 

329.  N.M.  STAT.  ANN.  1953,  §29-1-8. 

330.  Id.  §30-1-1. 

331.  Id.  §29-1-10. 

332.  Id.  §29-1-9.  The  widow  also  gets  all 
exempt  personalty,  29-1-11.  If  there  is  no 
issue  the  surviving  spouse  takes  all  the 
estate,  29-1-13,  29-1-22;  Teopfer  v.  Kaeufer, 
12  N.M.  372,  78  Pac.  53  (1904). 

333.  Id.  §29-1-10. 

334.  CAL.  PROBATE  CODE  (Deering. 
1953)  Sec.  201. 

335.  See  REPORT,  p.  148. 

336.  See  Note  29,  supra. 
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New  Mexico,  which  exist  largely  be- 
cause of  historical  factors,337  were 
exaggerated  for  several  years  by  a 
case338  recently  modified.339  How- 
ever, statutory  improvement  is  still 
needed.  A  summary  probate  pro- 
ceeding for  small  estates  is  desir- 
able.340 Also,  if  there  are  still 
problems  of  jurisdiction  of  the  pro- 
bate court  with  respect  to  their  right 
to  "determine  heirship"  and  decide 
questions  relating  to  title  to  real 
estate,341  they  should  receive  the 
early  attention  of  the  legislature. 

Conclusion 

The  New  Mexico  community 
property  statutes  have  remained  es- 
sentially unchanged  for  nearly  fifty 
years.  A  similar  observation  may  be 
made  concerning  the  statutes  of  a 
majority  of  community  states  whose 
systems  were  fashioned  after  earlier 
California  statutes.342  The  amend- 
ments that  have  been  made  are 
largely  patchwork  and  most  of  them 


337.  Probate  courts  were  established  in 
each  county  by  the  Constitution  of  1912, 
Art.  6,  Sec.  23.  The  section  was  amended 
in  1949  with  respect  to  jurisdiction  and  pro- 
vides that  "the  legislature  shall  prescribe 
the  qualifications  and  fix  the  compensation 
of  probate  judges."  No  qualifications,  ed- 
ucational or  otherwise,  have  been  fixed. 

338.  Dunham  v.  Stitzberg,  53  N.M.  81, 
201  P. 2d  1000  (1949). 

339.  In  re  Conley's  Estate,  58  N.M.  771, 
276  P.2d  906  (1954). 

340.  The  present  statute,  N.M.  STAT. 
ANN.  1953,  §31-1-30  -  31-1-32,  is  limited  to 
a  proceeding  where  the  cash  value  of  the 
estate  is  "not  more  than  $1,000"  and  there 
is  no  real  estate. 

341.  See  McCann  v.  McCann,  46  N.M. 
306,  129  P. 2d  646  (1942);  Swayze  v.  Bartlett, 
58  N.M.  504,  273  P.2d  367  (1954). 

342.  See  1  de  Funiak,  Ch.  IV,  §37,  et  seq. 


antedate  modern  tax  and  welfare 
law. 

Family  law  changes  slowly.  Yet  in 
large  areas  of  social  and  economic 
development  the  first  group  to  feel 
the  impact  of  change  is  the  family. 
Social  security  legislation,  in  its 
many  forms,  has  had  a  direct  effect 
on  the  future  of  the  family.  Tort 
and  insurance  law,  so  greatly  ex- 
panded in  the  past  generation,  have 
affected  traditional  concepts  of  mar- 
ital ownership.  But  in  the  workaday 
world  lawyers,  government  agencies, 
and  the  courts  have  little  more  than 
medieval  analogies  and  inadequate 
statutory  guides  to  aid  them  in 
handling  an  increasing  volume  and 
variety  of  family  law  problems.  It  is 
not  strange  that  unrelated,  unreal- 
istic, and  short-sighted  rules  have 
resulted  from  changes  made  with 
ends  in  view  to  which  the  effect  on 
the  family  were  only  of  incidental 
and  not  of  primary  concern.343 

It  is  time  that  the  legislatures,  and 
the  courts  concern  themselves  with 
making  the  law  foster  the  family  as 
an  integrated  organization.  The  fact 
that  the  family  unit  is  something 
more  than  the  sum  of  individual 
parts,  and  does  not  exist  for  any  one 
specific  member,  should  be  recog- 
nized. It  is  the  basic  social  and  eco- 
nomic unit  in  which  joint  and 
mutual  responsibility,  and  the  bur- 
dens and  benefits  of  co-ownership, 
are  experienced  by  the  largest  num- 
ber of  persons. 

A  glance  at  the  compilations  of 


343.  See  tenbroek,  The  Impact  of  Welfare 
Law  Upon  Family  Law,  42  Calif.  L.  Rev. 
458   (1954). 
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several  states  indicates  that  ques- 
tions of  marital  ownership  are  in- 
dexed in  statutes,  chapters  and  sec- 
tions on  domestic  relations,  husband 
and  wife,  married  women,  divorce 
and  separation,  real  and  personal 
property,  community  property,  con- 
tracts, estates,  children,  exemptions, 
public  welfare,  unemployment  in- 
surance, workmen's  compensation, 
descent  and  distribution,  wills  and 
death.  Unfortunately  the  break- 
down is  not  merely  for  the  research- 
er's benefit  but  is  symptomatic  of 
conflicting  approaches  to  marital 
ownership. 

Before  another  compilation  of  the 
New  Mexico  Statutes  is  prepared,344 
a  study  should  be  made  of  all  laws 
relating  to  the  family.  Any  revisions 
of  the  community  property  sections 
of  the  statutes  should  be  the  product 
of  comparative  analysis  of  the  laws 
of  other  community  and  non- 
community  states.  Attention  must 
also  be  given  to  the  attitudes  in  other 
areas  of  the  social  sciences  in  which 
the  family  is  recognized  as  more 
than  a  cultural  phenomenon.  If  the 
modern  concept  of  the  family  as  a 
unit  is  a  reversal  of  the  principle  of 
legal  individuality  underlying  con- 
tract theory,345  the  trend  appears  to 
have  begun  at  the  time  of  the  pass- 
age of  the  early  Married  Women's 
Acts.  Indeed  it  was  probably  this 
attitude  of  family  unity,  as  well  as 

344.  The  NEW  MEXICO  STATUTES 
ANNOTATED,  1953  COMPILATION, 
were  distributed  to  the  Bar  in  December, 
1954.  The  previous  compilation  was  in  1941. 

345.  Maine  believed  that  the  progress  of 
society  was  from  "Status  to  Contract," 
Maine,  ANCIENT  LAW  165  (First  Ameri- 
can—From Second  London  Edition  1864). 


the  patriarchal  tradition,  which 
played  a  part  in  the  judicial  disin- 
clination to  apply  separate  property 
developments,  after  the  Married 
Women's  Acts,  to  all  areas  of  family 
law. 

The  Married  Women's  Acts 
created  a  status  of  individuality  and 
equality  but  only  by  the  application 
of  19th  century  contract  principles 
in  a  more  intimate  setting.  The  Acts 
were  an  improvement  over  feudal 
status  concepts  but  they  have  not 
entirely  replaced  them.  More  impor- 
tantly perhaps,  they  have  prepared 
the  way  for  legal  recognition  of  a 
development  that  has  long  existed 
in  fact:  Co-ownership  between  mar- 
ried persons  of  the  marital  property. 
This  fact  of  co-ownership  is  de- 
prived of  full  legal  implementation 
by  vestiges  of  earlier  status  concepts 
such  as  that  of  the  common  law 
merger  theory  which  deprived  the 
wife  of  her  legal  personality  and 
denied  her  testamentary  power  over 
the  marital  property,  no  part  of 
which,  following  the  logic  of  merger, 
belonged  to  her  anyway.  The  Span- 
ish law  did  not  deprive  her  of  testa- 
mentary power  over  her  interest  in 
the  community  property.346 

In  the  present  society,  in  which  a 
large  number  of  women  are  gain- 
fully employed  or  own  property,  the 
community  property  concept  of 
"partnership"  between  spouses  is 
fair  and  serviceable.  Its  merits 
should  not  be  tested  against  divorce 
statistics  in  the  middle  income 
groups  or  by  publicized  Hollywood 
property    settlements.    No    marital 

346.  See  1  de  Funiak,  §193. 
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ownership  system  can  ignore  the  di- 
vorce rate,  but  the  workability  of  any 
system  should  not  be  premised  on 
the  expectation  of  marital  disaster. 
The  community  system  offers  a 
method  of  protecting  and  enlarging 
the  individual  rights  and  responsi- 
bilities of  both  spouses,  a  goal  which 
the  common  law  and  the  Married 
Women's  Acts  never  pursued,  and  at 
the  same  time  the  opportunity  is 
present  to  give  legal  recognition  to 
existing  attitudes  and  practices  of 
joint  or  concurrent  ownership.  But 
before  New  Mexico  can  offer  an 
example  to  other  states  it  will  have 
to  improve  its  own  system.  It  is  be- 
lieved the  effort  will  be  worthwhile. 
For  the  community  of  property 
method,  under  which,  in  some  form 
or  other  a  majority  of  Western 
peoples  live,  provides  a  time  tested 
analogy  for  future  concepts  of  con- 


current ownership.  The  system  offers 
a  long  history  of  usefulness  and  re- 
spect for  the  actual  practices  of 
monogamous  societies.  That  it  has 
survived,  even  in  the  English  domin- 
ions, and  is  still  on  the  books  of 
eight  American  states  and  has  be- 
come an  important  part  of  Federal 
tax  law,  is  not  a  comment  on  its 
simplicity  or  efficiency,  but  rather  is 
some  evidence  of  its  realism  and 
vitality.  For  despite  obvious  defects 
and  complexities  the  system  func- 
tions rather  well,  as  do  some  patients 
long  since  given  up  by  their  physi- 
cians. But  perhaps  the  community 
property  method  illustrates  a  lesson 
history  seems  to  teach:  Often  "the 
practical  rules  are  less  various  than 
the  theoretical  explanations  that  are 
given  of  them."347 

347.  2  Pollock  and  Maitland,  HISTORY 
OF  ENGLISH  LAW  400  (2d.  Ed.  1911). 
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